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Government Bank The scheme of the so-called Glass-Owen cur- 
Scheme. rency bill is now fully exposed to public view, 

as a party measure, to establish under the 

guise of a central control, a plan for the operation of regional banks, 


to be absolutely controlled by political appointees of Federal executive 
power. The plan does not contemplate the union of capital and credit 
for the support of the material interests of the government and the 


people, recommended by Alexander Hamilton, the first Secretary of 
the Treasury, It is not a central bank in the sense understood and 
accepted as safe and sane in the civilized countries of Europe. It is 
a proposal for the creation of a vast engine of political domination 
over the great forces of profitable American industry and internal com- 
merce of the country with the richest markets known in the world. It 
is planned to invest a board of Federal office holders, responsible only 
to the president, with despotic powers that would enable any unscrupu- 
lous executive to compel through his appointees in the Federal Reserve 
Board, the submission of any recalcitrant bank and to force it, regard- 
less of solvency, into bankruptcy. With such a law in force, no 
national bank official would dare oppose official dictation. Not only 
have powers been granted that are unconstitutional, but many of the 
provisions of the measure would affect the peace and fortunes of in- 
dustry in every State of the Union. And whether the national banks 
accepted the oppressive conditions of the plan or returned to the sphere 
of State banking, abandoning wholly, without inducements, the na- 
tional system as some propose, the necessary changes of position would 
inflict heavy financial losses upon them and all who depend upon them 
for accommodations. The time for hesitation and dilatory tactics, or 
of appeals for moderation has passed. The business and banking com- 
munity must be aroused to a sense of their danger from, to put it 
as mildly as possible, amateurish proposals for Federal regulation of 
private capital. The fight is now for the protection of private rights 
and to be successful it must be waged to enlist public opinion against 
unwise legislation with tendencies to financial disaster to all the 
people. 
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Independent Nationa: The independent national banks have be- 
Banks. come the pride of the American people, no 

matter how inelastic the methods of cur- 

rency and credits forced upon them by acts of Congress. They have 
been the sole support of public and private credit permitted by Federal 
politicians since Jackson set the example of oppression of wealth that 
would not bow the knee to executive power, and removed in turn, two 
members of his cabinet because they would not take away the deposits 


of public funds from the Second Bank of the United States without the 


consent of Congress. The national banking system has been established 
half a century. Its conservative policy has been the bulwark of the 
great industrial progress of the Union to the fullest extent permitted 
by laws that restricted bank-credit power to uphold the principle of a 
currency issued only by the government. Business men and indeed 
bank depositors of all degrees even to custodians of the funds of labor 
organizations,take counsel with heads of national banks in their vicinit) 
upon questions of investment and of monetary policy. The leaders ot 
such great banking power cannot safely be identified with political in 
fluences. They must perforce be prudent in speech and deliberate in 
banking action for the conservation of the great amounts of private 
funds committed to their charge. But when unwise measures of legis- 
lation are urged that will imperil the safety of bank deposits, it be- 
comes an imperative duty of a banker in whatever section of the coun- 
try, to inform all men with whom he comes in contact, as well as his 
direct customers of the menace to their interests, and to urge their co 
operation in efforts to show to legislators and the people the folly and 
danger of legislative attacks upon the stability of investments of capi- 
tal and the cash resources held in bank for the emergencies of business 
affairs. Now that sucha scheme has developed to establish political 
control over national banks, and containing provisions so manifest] 
injurious to the interests of capital invested in American industries, it 
is an imperative duty of bankers to urge all men with property or 
wavge-earning interests at stake, to write to their members of Congress 
andthe Senate and demand proper attention to the interests of their 
constituents. 
—— a It must be apparent to every man with bank- 
Banking Resources. ing experience, and also to every leader of 
industrial enterprises, that the passage of 
the Glass-Owen currency bill as approved by the Democratic House 
Caucus and submission to it by the national banks as a whole, would 
subject the financial and industrial system of the United States toa 
strain of three years upon the ability of national banks to lend money 
under the double pressure of contracting reserves of lawful money and 
of forced sacrifices of valuable assets and banking credit power required 
by the measure now urged in the House of Representatives. While the 
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provision calling for investments from cash reserves in the capital of 
regional banks to an amount of say $100,000,000 might not be an impos- 
sible feat, it could not be accomplished without great inconvenience 
because of the conditions of investment. But the real problem, which 


would be so easy for a real central bank, would come in the shifting of 
reserves within three years to an amount of nearly or more than a 
thousand million dollars from national banks in reserve cities to 


regional banks, involving to each present reserve agent liquidation 
of great resources at a sacrifice to obtain the cash required for deliv- 
ery of reserves under the plan of the currency bill. The consequent 
liquidation of demand and maturing obligations of all kinds and result- 
ing strain upon the money markets of this country, which would be 
reflected in Europe, would be extended to every quarter of the world. 
Such aconvulsion of credit institutions could not fail to injure, by inter- 
ruption of banking accommodations, the stability of every investment 
of capital. 


A New Enditess The currency plan proposed, of issues of treasury 
Chain. notes for loans to banks, would be totally ineffi- 
cient. It would open the way to another endless 
chain of redemption that could not fail to produce a greater financial 
disaster than attended the scheme of John Sherman to avoid the after- 
math of the Baring failure, by an issue of Treasury notes to purchase 
silver bullion which precipitated the notorious and endless chain of 
redemption upon failing gold reserves, and caused the panic of 1893, 
and the gloomy years of Cleveland bond issues, to prevent the country 
from going to an irredeemable paper currency basis. The people of 
this country who advocate a central bank, do not want one that may be 
empowered to act as the instrument of Federal office holders for the 
oppression of all whose birthright it is to manage their own business 
affairs under the protection of the Constitution. Without surprise 
hence we read in the Washineton Post the declaration that: The bill 
is the product of the cloister and the caucus. The identity of the col- 
lege professor secretly engaged to draft the thing having never been 
revealed, the real author is unknown.”’ 


The Modet. The measure for government domination over private 
banking capital now bears the stamp of approval as a 
party measure. Its origin is said to be unknown but the influences 
behind it are the same which swayed President John Tyler back in 
1841 to veto two successive bills for a charter of a Third Bank of the 
United States, and to stultify himself in 1842 by recommending to 
Congress the creation of a Board of Exchequer or Control to furnish 
government paper money, to take deposits of private funds, to furnish 
foreign exchange, and to draw domestic bills of exchange upon agencies 
for sale. That Board of Control was to be composed of the Secretary 
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of the Treasury, the Treasurer and one commissioner to be appointed 
by the president, who were to have the custody of treasury funds, to 
receive private deposits and to issue Treasury notes upon deposit of 
specie. This became the basis of the amplified scheme of the Glass- 
Owen plan for a political bank and in the model is apparent, the in- 
spiration of the ‘college professor'’’ described by the Washington 
Post. 


Will The Bill Pass? Only one member of the House finance com- 


mittee, James Francis Burke, (Rep.), of Penn- 
sylvania, dared to vote in committee against the bill; the other Re- 
publican members refused to vote. Passage of the bill in its caucus 
form through the House seems fairly certain because of the great ma- 
jority bound to its support by party discipline. But the fighting will 
now be in the open, and the paper-money Whig elements which have 
so long masqueraded as Democrats or Republicans, will have to go on 
record of votes and run the gauntlet of criticism of all men who stand 
for sound banking and currency principles. The members of the 
House committee, whose cautions were ignored and the conserv- 
ative bankers whose counsels were derided, will secure in the Sen- 
ate, which is apparently the only department of government not 
wholly subjected to coercion of influences demanding the surrender of 
the fortifications of banking integrity, the deliberate hearing and con- 
sideration of the merits and demerits of the bill necessary to wise 
judgment upon its fate. Exposed to attack in its purposes, and sub- 
jected to a universal fire of merciless criticism and condemnation, the 
scheme to make the sound, if inelastic, national banking system the 
plaything of soft money politicians, will have to undergo a remodelling 
more drastic than what happened to the tariff and income tax bill to 
reach even a vote, and may even then fail. For no free American 
citizen, much less Senators of the United States, care to trust their 
fortunes in the hands of politico-financiers of the school of political 
economy which swayed to his political effacement, John Tyler. 


There is plenty of money in the country, 
more than is evident because of the re- 
strictions upon bank credit power imposed by act of Congress. The 
total stock of money outside of the Treasury on September 2, amounted 
to $34.48 per capita, the largest per capita in circulation of any coun- 
try except France. Out of the total amount of gold in this country at 
the same date, of $1,881,440,176, the national banks held in goid coin 
and certificates less than $470,000,000. Over $710,000,000 gold and 
notes were held by the people and small local banks. Gold coin of 
$605,566,895 and gold certificates of $1,006,019,229 owned by the people 
and their banks constituted more than 86 per cent. of all the gold in 
the country. Less than 14 per cent. was held as owner by the Treas- 


Who Owns the Gold? 
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ury, exactly $269,854,052, and of that amount $150,000,000 was set 
aside by law for redemption of the United States notes. While more 
than half of the greenback issue was held in required legal reserves, 
the people and their banks owned over 98 per cent. of the silver cer- 
tificates and more than 94 per cent. of the issue of national bank notes. 
Gold Trust Funds. It was to be expected that the soft money men 

who unloaded upon the Harrison administra- 
the Sherman Anti-Trust and Silver-Purchasing Acts and abandoned 
him in 1892 to defeat, would rebel against the purpose of Grover Cleve- 
land to retire the greenbacks and Treasury notes. But their success- 
ors who now propose as conservative am issue, without increase of gold 
reserves, of more than half a billion of fiat promises to pay gold on de- 
mand at the Treasury, and to burden the regional banks with issue of 
notes upon loans, collection of loans in lawful money and reissue of 
Treasury notes to repeat the process of the endless chain plan of 
collecting gold money through member banks, strangely overrate 
the extent of political credulity among bankers, state or national in 
designation. 


Another Endiess ‘The Treasury notes issued upon accommoda- 
Chain. tions to member banks and passing into circula- 
tion must be redeemed on demand in gold. To 
the extent that holders of the notes failed to obtain gold for them at 
the Treasury, the credit and faith of the government would be im- 
paired. Not until the Treasury exchanged gold for the notes and 
secured their possession would it be possible to call upon the regional 
bank of issue for their redemption in gold. Since it is made the duty 
of the Secretary of the Treasury as the direct financial officer of Con- 
gress to keep at all times the paper promises of the government at par 
with gold, with power to sell bonds to obtain gold, it would become his 
duty to secure through bond issues gold to maintain by redemption the 
parity of the new notes. Meantime, the issues of such notes would 
reopen a remarkable opportunity, through the endless chain plan, to 
draw both from the Treasury and regional banks upon the rich stores 
of gold in circulation and without premium for sale to foreign central 
banks. Such an opportunity would be very welcome in the depleted 
condition of gold reserves abroad. 


Europe Needs Goia. Europe needs gold and buys it at a premium. 

Imports of gold to Europe are necessary to 
recoup the waste of capital from the Balkan wars and the devastation 
of the agricultural countries which furnish so much food to continental 
countries. Egyptian reserves have been depleted by demands for cap- 
italin the far East and must have more gold. India, favored by great 
balances of trade, has within two years purchased over $250,000,000 of 
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gold besides silver, and as much more within the next two years wil! 
have to go into the “ sinkhole’ of precious metals. The Banks of 
France, England, Austria and Russia have, by reducing accommoda- 
tions to the borrowing countries,recouped to some extent gold reserves ; 
that of Germany labors under demands for great military expenditures 
to be undertaken. The president of the Reichsbank who warned his 
shareholders last winter that gold reserves must be increased approxi- 
mately $175,000,000, has not yet obtained his desires. All of *’ the 
nations are tugging at the blanket of gold’’ and there appears little 
prospect of easy money for borrowing countries until late in 1914. To 
the urgency of Europe for at least $500,000,000 gold, the soft money 
men in Congress appear to be willing to reopen the endless chain of 
redemption in gold of more than half a billion Treasury notes and 
furnish without premium the gold to Europe which this country, in 
emergency, has always paid a high rate to obtain. 

Grinding Smatt Banks. Metropolitan newspapers have given most 
of their space to the oppressive features 
of the currency bill aimed against the banking power of the reserve 
agents in reserve cities, the national banking capital of which amounts 
to not over $450,000,000 all told. The country national banks having 
an aggregate capital of over $610,000,000 and individual deposits of 
thirty-six hundred million dollars, as of June 4+, and exceeding by over 
a thousand million dollars the individual deposits of all reserve city 
banks, have been wholly obscured in the discussion of unwise features 
of the measure. The purpose of the bill to redistribute the bank credit 
power of reserve agents, included an actual abolition of all the elements 
of profit held out to state banks some years ago to enter the national 
banking. system. Nowthat such banks have been diverted from their 
former interests as state banks, which were more profitable but lacked 
the prestige of national banks, it is proposed to compel them, upon 
penalty of expulsion, to contribute the bulk of the capital of the Federal 
Reserve banks and to force them to transfer their reserves, bearing 2 
per cent. interest at reserve agencies to regional banks, or their own 
vaults where no interest is possible to reserve funds. 


@eatricting Bank Bank power means the loanable resources of 
Power. banks. Take for instance a bank with a cap- 

ital of $50,000. The bank would under the 

currency bill plan subscribe 20 per cent. of its paid-up capital to the 
stock of its regional bank, or abandon its charter, and pay in cash one- 
halt of the subscription or $5,000; the other half remaining a liability 
on call of the Federal Reserve Board. The actual return upon this 


investment prior to establishment of a surplus of 20 per cent. would 
be limited to 5 per cent. dividends. In a division thereafter of net 
earnings, the government which pays in no part of the capital and has 
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no liability for the bank appropriates 60 per cent. If the Federal 
manager blunders to the loss of the bank, the member banks must make 
up the deficiency. The member bank must continue its investment in 
circulation bonds of say $12,500 and premium with a return of only 2 
per cent. yearly. If the liabilities of the member, exclusive of circu- 
lating notes, amount to $100,000 it must within two months deposit 
$3,000 and within fourteen months an additional $2,000 in the regional 
bank to remain on balance account without interest. If its individual 
deposits amount to $75,000, the proposal is to compel the member to 
keep its 5 per cent. redemption fund in the Treasury as before and to 
keep reserves of 12 per cent. extra without interest half-and-half in the 
regional bank and its own vault. The increased reserves of $17,000 
would be without return of any kind. The total income possible from 
circulation bonds and the stock investment in the regional bank pend- 
ine the struggle for a surplus would be limited to $500 per year upon 
an investment of over $15,000. Loaned out at interest, that amount at 
6 per cent. would return $900. The plan would lock up indefinitely 
$35,000 out of the capital and deposits described. It would compel the 
earnings upon remaining $90,000 to bear the costs of operation and 
salaries, the redemption of bank notes in lawful money at the Treas- 
ury, Maintenance of accommodations of all kinds upon security, legal 
expenses, all liabilities, and make investments in income-bearing se- 
curities to keep assets as liquid as possible, while producing to stock- 
holders the required average return of 8 per cent. upon their capital. 
Locking up of cash funds as described of $35,000 for each country bank 
would entail a forced loss of bank credit power of more than $238,- 
000,000 ; omitting all other items. 

Under such conditions of menaced bank credit power of all national 
banks, the entire banking community has revolted against the domin- 
ation of political over sound banking methods of banking and cur- 


rency issues of credits. This resentment found voice at Chicago in 


August. 
| 


BANKING LAW. 


Returning Check Under A question of some novelty and undoubt- 
Clearing House Rule. ed importance as to the right of adrawee 
bank to return a check, paid at the clear- 

ing house, under the clearing house rules, and have the money paid 
thereon refunded, has been passed upon by the Supreme Court of New 
York in arecent decision, entitled Hentz v. National City Bank. The 
question raised is unusual in that, at the time of the payment of the 
check involved at the clearing house, there were fundson deposit suffi- 
cient for that purpose and the check was regular in every way. The 
reason underlying the return of the check was that a few hours after 
the payment was made the drawer of the check executed an assignment 
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for the benefit of creditors. The opinion of the court will be found 
among the legal decisions published in this number. 

The facts may be briefly stated as follows: On January 18th, 1910, 
Lathrop, Haskins & Co. delivered to the plaintiff a check for $25,000, 
drawn on the defendant bank. The plaintiff deposited the check in his 
bank and at 10 o'clock on the morning of January 19th, the check was 
presented at the clearing house, and was duly paid after the manner in 
which checks are paid when so presented. At the time the payment 
was made the drawer’s account was good. Later in the morning the 
drawer deposited more money with the defendant and several of the 
drawer’s checks were paid or certified by the defendant. At about 
12.30 o’clock the drawer executed an assignment for the benefit of 
creditors, and at two o’clock that afternoon the defendant bank return- 
ed the $25,000 check to the bank to which it had been paid, and de- 
manded a refund of the amount under the clearing house rules, which 
demand was complied with. 

The matter came before the court on a demurrer to the complaint 
based on the ground that the complaint does not state facts sufficient 
to constitute a cause of action. ‘The court heldthat the complaint does 
state a cause of action. The payment at the clearing house was just 
as final and effective as if made over the counter and the drawee bank, 
under the facts set forth, was not entitled to demand a return of the 
money thus paid, and, having secured a refund of the money, was not 
entitled to retain it as against the plaintiff. 

The clearing house rules provide that return of checks for infor- 
mality, not good, missent, guarantee of indorsement, or for any other 
cause,’’ should be made before three o’clock of the same day. The 
apparent object of the rule is to give the drawee bank until three 
o'clock on the day of payment to determine whether the check 
is drawn against sufficient funds, bears a forged signature, or is 
otherwise irregular. The case here presented does not come within 
the apparent object of the rule, since the check involved was good. It 
is to be hoped that the case may reach the higher courts, as a judicial 
interpretation of the rule and a final decision as to its effect on third 
parties will be of great value. 


Ss 


Rank Met ttakte to An elaborate scheme of fraud, the object of 
Defrauded Depositor. which was to wrongfully obtain the money 
of a.depositor, standing to his credit in a 
bank, and the result of which was an action against the bank by the de- 
positor, is disclosed in the case of Hartford v. Greenwich Bank, 142 N. 
Y. Supp. 387, recently decided by the Appellate Division of the New 
York Supreme Court, and published on page 721 of this issue. 
The fraudulent scheme was the work of the employe of a corporation, 
whose duty it was to check up and verify bills for goods purchased by 
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the corporation, to be used as premiums. The employe assumed the 
name of Wilson and, after having billheads printed, rented a post-office 
box in that name. As references he gave the name of a person whom 
he knew to be out of town, and his own name, the one by which he was 
known to the company for which he worked. He then opened an ac- 
count under the name of Wilson in the defendant bank, in which bank 
the corporation also kept its account. He was enabled to do this through 
the assistance of his brother, whose wife was known to and had an ac- 
count in the bank. He then proceeded to make out bills to the corpora- 
tion, purporting to represent goods sold to it for use in its premium de- 
partment. These bills he verified and in due time checks for the amount 
shown on them were mailed to the post-office box, which the employe 
had rented under the name of Wilson. The checks were duly deposited 
in the defendant bank, credited to the Wilson account, and the funds 
withdrawn and spent by the fraudulent employe. Inthis manner more 
than $8,000 of the money of the corporation was obtained. 

When the fraud was discovered an action was brought against the 
bank on behalf of the corporation to recover the amount thus wrongtul- 
ly obtained, on the ground that it had not been paid out by the bank in 
conformity with the corporation’s instructions. Ordinarily when a bank 
pays out money on a check, which bears a forgery of the payee’s signa- 
ture, the bank pays out its own money and will not be permitted to 
charge the amount against the account of the drawer of the check. In 
this case the employe had indorsed the name of Wilson on the checks 
at the time they were deposited, But, notwithstanding this, it was held 
that the bank was not liable to the depositor, for in this case the checks 
were paid to the very person to whom the company intended they should 
be paid, that is to the person from whom the company supposed it had 
purchased goods. The checks were in effect payable toa fictitious per- 
son and the law is that a check payable to a fictitious person is to be re- 
garded as payable to bearer. The check is, therefore, payable without 
indorsement, and the indorsement is not taken into consideration in de- 
termining the liability of the bank. 

In the opinion it is stated that this is not strictly speaking the case 
ot a check drawn to a fictitious or non-existing person, since there was 
an actual person calling himself Wilson, although that was not his real 
name. The decision is placed rather upon the ground that the checks 
were paid to the very person with whom the corporation had dealt, and 
the one to whom the corporation intended payment to be made. How- 
ever, in either view of the case, the result would be the same; the cor- 
poration could not hold the bank liable for the amounts paid out. The 
case illustrates one of the few rules of law, applicable to payments 
honestly made by a bank to persons not entitled thereto, which work 
out in favor of the bank. 

The case further illustrates how essential it is for banks to exercise 
care in investigating persons who wish to open accounts. Many frauds 
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are perpetrated through the medium of a bank account, opened by a 
stranger tothe bank, without proper investigation on the part of the 
bank. Anda number of these could be avoided if sufficient caution 
were used by the bank in permitting accounts to be opened. In this 
particular instance the bank was not open to a charge of carelessness. 
The depositor was properly introduced and the bank apparently acted 
with due care. 


Bank as Holder Under certain conditions a bank may be a holder 

in Due Course’ in due course of a check deposited with it by one 

of Check. of its customers, or it may be merely the agent of 

the customer for the purpose of collecting the 

check. The status of the bank depends largely upon the circumstances 
surrounding the transaction. 

In the case of Northwest National Bank y. House, 157 S. W. Rep. 
809, recently decided by the Kansas City, Mo., Court of Appeals, and 
on page 724 of this number, the question arose as to whether the 
plaintiff bank was a holder in due course of a check drawn by the de- 
fendants. It appeared that a few months previous to the time when 
the transaction involved in this case occurred, one Carr had opened an 
account in the plaintiff bank. At atime when Carr’s account showed 
a balance in his favor of $969.50, he deposited the check upon which 
this action was brought, for the amount of $5,240. He immediately 
withdrew $1,610, this amount being $640 more than the amount he 
had on deposit previous to the deposit of the check. Within fifteen 
minutes after the check was deposited the plaintiff sent it around to 
the drawee bank for certification, where it was learned that the check 
had been obtained from the drawer by fraud. 

In the action which the plaintiff brought against the drawer of the 
the check the plaintiff claimed to be a holder in due course, inas 
much as it had permitted the depositor to draw money on the faith 
of the check. If the bank were right in this contention then it would 
be entitled to recover from the drawer, at- least to the extent of the 
amount by which, in reliance on the check, it had permitted Carr to 
overdraw his account. If not, then it was the plaintiff's loss, for Carr 
had left town for good immediately after obtaining the cash. 

It appeared from the testimony of the plaintiff’s officers and other 
witnesses that, when a check for a large amount, drawn on another 
bank in the city, like the one in controversy was presented, it was 
always sent to the drawee bank to see if it was good and to have it 
certified. And, as has been stated, that was what was done in this 
case. The witnesses also testified that the object of sending such 
checks to the banks on which they were drawn was to protect the 
plaintiff bank. It further appeared that the check in question was not 
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turned over to the bookkeeper, but was delivered to the collection 
teller, to be sent out for certification, and that it was never entered by 
the book-keeper as a credit. 

It was held that, under these circumstances, the plaintiff bank was 
not a purchaser of the check. The fact that it had allowed Carr to 
draw against the check before it was certified or collected did not es- 
tablish that it was a holder in due course. It was merely the bank’s 
mistortune in allowing the depositor such a privilege before ascertain- 
ing the genuineness of the check. The rule is that the property ina 
check vests in a banker only when he becomes responsible to the de- 


positor for the amount. 
————3 


Bona Fide Holder of There is one proposition upon which the 


Gambling Note. courts will probably never agree, and which 

the adoption of the Negotiable Instruments 

Law has not harmonized. The question referred to deals with the 

rights of the bona fide holder of a negotiable instrument, void between 

the immediate parties because given in violation of some statute as, 
for instance, the statute against gambling ur against usury. 

In the August issue of the BANKING LAW JOURNAL, on page 634, 
we referred to certain conflicting decisions on the question whether 
the bona fide holder of a note, given originally for a usurious con- 
sideration, could recover on the note. In this issue, on page 730, is 
the case of Storz v. Skirving, a decision of the Nebraska Supreme 
Court, in which it is held that a note is good in the hands of a holder 
in due course, although it was given in payment of an obligation in- 
curred at the gaming table. 

This question has been before the courts on many occasions. In 
Wirt v. Stubblefield, 17 App. Cas. D. C. 283, where it was held that 
the bona fide holder of a promissory note could enforce it against the 
maker, even though the note was given for a gambling debt, it was 
said: “' The great object sought to be accomplished by the enactment 
ot the statute, (Negotiable Instruments Law) was to free the negoti- 
able instrument, as far as possible, from all latent or local infirmities 
that would otherwise inhere in it to the prejudice and disappointment 
of innocent holders as against all the parties to the instrument pro- 
fessedly bound thereby. This clearly could not be effected so long as 
the instrument was rendered absolutely null and void by local statute.’’ 

On the other hand, in the case of Alexander v. Hazlerigg, Ky., 97 
S. W. Rep. 353, where the opposite conclusion was reached, it was 
said: ©’ In our opinion the disappointment now and then of an innocent 
holder of a negotiable instrument would not be as hurtrul and injurious 
to the best interests of the State as the removal of the ban from 


gaming contracts.’ 
—_—_——_ 
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Lost Travelers’ here has been very little in the way of judicial 
Checks. opinion as to the rights of parties to travelers’ 
checks, where such checks are lost or in some other 

way get into the hands of those not entitled to them. 

The fact that, in spite of the great number of these checks issued 
every day, questions involving them have come before the courts so in- 
frequently speaks very strongly for the efficiency and safety of this 
comparatively modern method of transferring money. 

In arecent New York case it appeared that the purchaser of certain 
travelers’ checks sustained a loss through neglecting to give the bank- 
ers by whom they were issued timely notice after discovering that the 
checks had been lost or stolen. But it was very clear that the loss 
was entirely the result of the negligence of the purchaser of the checks 
and it was held that the bankers were not responsible to him. The 
case is Sullivan v. Knauth, 142 N. Y. Supp. 307, a recent decision of 
the New York Supreme Court, found on page 727 of this number. 

The action was brought by the purchaser of the checks against the 
bankers and the evidence showed that, when they were purchased, they 
were enclosed ina folder on which was printed the following stipula- 
tion: ‘We refund the amount of lost checks against a suitable bond of 
indemnity. Particulars of such checks should, however, be promptly 
reported.’’ The plaintiff did not notify the defendants of the loss of 
the checks until a month after the checks had been cashed. He tried 
to excuse this by explaining that he did not know the numbers of the 
checks nor the defendants’ telegraph address. At the time of discover- 
ing the loss he gave notice to the banks at Panama and also to a man 
at that place who claimed to be the defendants’ agent. However, no- 
ticetothe banks was not notice to the defendants and notice to one claim- 
ing to be the defendants’ agent Was ineffective without proof of actual 
agency. The plaintiff bought the checks under certain conditions as to 
giving notice in case of loss, and ignorance of the defendants’ address 
would not excuse the compliance with such conditions. Furthermore, 
the plaintiff might have notified the bank at which he purchased the 
checks and the notice could have been forwarded to the defendants be- 
fore the checks were cashed. 

The court differentiates between the ordinary deposit and the pur- 
chase of travelers’ checks in the following language: © The relation 
between the bankers and the purchaser of these checks is not exactly 
the same as between banker and depositor. In the latter case the re- 
lation is simply that of debtor and creditor, with the added element that 
the debtor agrees to accept a partial assignment of the claim and to 
honor the checks or orders drawn against the amount of the debt; while 
in this case the bankers obligate themselves to pay a certain amount of 
money, not to the purchaser when demanded, but only when the de- 
mand is made in a certain way, viz., upon presentation of the checks 
by any holder thereof. If, without presentation of the checks, they re- 
fund to the purchaser the value of the checks purchased, they would be 
forced to pay the amount a second time to any holder of a properly 
countersigned check.’’ 
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VIII. NOTICE OF DISHONOR (Continued). 


$31. Waiver of Notice of Dishonor (Continued). 

A drawer or indorser may waive notice of dishonor before the time 
for giving notice has arrived, either by express stipulation, or by 
acts from which waiver may be implied, such as a request for an 
extension of time. Notice may also be waived, expressly or im- 
pliedly, after the time for giviny notice has passed. In such case, 
in order for a waiver to be implied from the acts of the party, it 
must appear that he had full knowledge of the facts which releas- 
ed him from liability. 

$32. Whom Affected by Waiver. 

Where a waiver is embodied in the instrument itself, it is binding 
on all the parties to the instrument, even in the case of an accom- 
modation indorser, who signed without noticing the waiver con- 
tained in the instrument. Where the notice is written above the 
signature of an indorser it binds him only. 

> 33. When Notice Need Not Be Given to Drawer. 

Notice is not necessary to charge the drawer of a bill when the drawer 
and drawee are the same individual, firm or corporation, or where 
they are the same in contemplation of law. The drawer is not en- 
titled to notice where the drawee is a fictitious person, or has no 
capacity to contract. 


$31. Waiver of Notice of Dishonor (Continued). It has already been 
stated that notice of dishonor may be waived, expressly or impliedly, 
either before time for giving notice has arrived, or after such time has 
passed, and some of the decisions so holding have been referred to. 
An extension of time has frequently been held to operate as a waiver. 
Thus, where the indorsers of a note informed the indorsee at the time 
of the transfer of the note that they had extended the time of payment 
by agreement with the makers, and requested the indorsee not to pre- 
sent it for payment until the expiration of 30 days after maturity, the 
indorsee consenting thereto, it was held that the indorsers waived the 
steps ordinarily required to charge them with liability, including notice 


of dishonor. Glaze v. Ferguson, 48 Kans. 157. 


The offer of a renewal note, with the same makers and indorsers as 
the original note, constitutes a waiver of notice of dishonor. Such an 
offer, it was held, showed that the indorsers did not expect the original 
note to be paid at maturity, and they could not have been injured by 
the failure to give notice. Jenkins v. White, 147 Pa. 303. 

In Bryant v. Wilcox, 49 Cal. 47, it appeared that immediately before 
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the maturity of the note sued on, the indorser told the holder to give 
himself no uneasiness in regard to the payment of the note, that it would 
be paid at maturity, that he was collecting money for the maker and 
that he, the indorser, would see that the note was paid. It was held 
that this statement amounted to a waiver of demand and notice. 

It was held to be a question for the jury as to whether or not there 
had been a waiver of notice of dishonor where, prior to the maturity of 
the note, the indorser went to the holder and stated that he had been 
unfortunate in business, that it would be impossible for him to pay the 
note at maturity and that it would be useless for the holder to put the 
note in the bank to have it protested. Jones v. Roberts, 191 Pa. 152. 

Where an indorser, at the time of indorsing, told the payee to look 
to him alone for payment, and on the last day of grace promised to pay 
the note and asked not to be pressed, it was held that notice was waiv- 
ed. Quaintance v. Goodrow, 16 Mont. 376, 41 Pac. Rep. 76. In Gove 
v. Vining, 7 Metc. (Mass.) 212, acase almost identical in its facts with 
the case just cited, the court said: °°‘ And the court are of the opinion 
that when an indorser, at or shortly before the time when the note be- 
comes due, says to the holder that an arrangement for its payment isabout 
being made, and in direct terms, or by reasonable implication, requests 
the holder to wait, or give time, it amounts to an assurance that the 
note will be paid—that the promisor or indorser will pay it—and is 
a waiver of demand and notice. It tends to put the holder off his 


guard, and induces him to forego making a demand at the proper time 


and place; and it would be contrary to good faith to set up such de- 
mand and notice—caused perhaps by such forbearance—as a ground 
of defense.’’ 

A waiver cannot, however, be implied from an act of an indorser, 
not known to the holder before the maturity of the note. First Na- 
tional Bank v. Gridley, 112 N. Y. App. Div. 398,98 N. Y. Supp. 445. 

As already stated, it is not necessary that a waiver, to be binding, 
be made before the time for giving notice has arrived. Notice mav be 
waived after there has been a default in the giving of notice. It has 
been held that part payment by an indorser, not explained or qualified 
by accompanying circumstances, constitutes a waiver of notice. Whit- 
taker v. Morrison, 1 Fla. 25. 

And a promise to pay is given a like effect. If an indorser, having 
knowledge that the instrument which he indorsed was dishonored and 
was not protested for non-payment, promises to pay it, he is considered 
to have waived notice of dishonor. Turnbull v. Maddux, 68 Md. 579; 
Smith v. Lownsdale, 6 Oregon 78; Oxnard v. Varnum, 111 Pa. 193; 
State Bank v. McCabe, Mich., 98 N. W. Rep. 20. 

But, in order for such a promise to be binding on an indorser, it 
must have been made with full knowledge that there had been no 
proper demand and notice of dishonor. Lewis, Brothers & Co. v. 
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Brehme, 33 Md. 412; Glaser v. Rounds, 16 R. I. 235; Garland v. 
Salem Bank, 9 Mass. 408. 

The burden is upon the holder to show that, at the time of the in- 
dorser’s promise to pay, he had knowledge of the facts. Schierl v. 
Baumel, 75 Wis. 69; State Bank v. McCabe, Mich. 98 N. W. Rep. 20. 

In Bank v. Dibrell, 91 Tenn. 301, the notice sent to the defendant 
as indorser of a note was defective in that it was unsigned. Upon re- 
ceipt of this unsigned notice the indorser consulted an attorney as to 
its sufficiency and was advised that it was bad. After this, and with 
full knowledge of his discharge as indorser, he unconditionally promis- 
ed to pay the note, and obtained indulgence. It was held that the in- 
dorser had waived the defect in the notice, and by his promise to pay 
rendered himself liable. 

Ross v. Hurd, 71 N. Y. 14, is another case in point. It was there 
statedthat, if an indorser, with full knowledge of the laches of the holder 
in neglecting to take the necessary steps to charge the indorsers of a note 
or bill, unequivocally consents to continue his liability, or to be re- 
sponsible, as though due protest had been made, he is held to have waiv- 
ed the right to object, and will stand in the same position as if he had 
been regularly charged by presentment, demand and notice. This as- 
sent, however, must be clearly established and will not be inferred from 
doubtful or equivocal acts or language. 

In this case, after the defendant had been discharged as indorser on 
a note by failure to demand and give notice, the maker and holder went 
to the defendant’s bank to arrange for an extension of time. The mak- 
er asked the holder if he desired a new note, to which the holder repli- 
ed that, if the parties were agreed, he would let the note stand as it 
was. The indorser thereupon said, © then I will waive protest,’’ andan 
extension was then agreed upon. It was held that this was sufficient 


to establish a waiver. In the opinion it was said: “It has frequently 


been held that a promise by the indorser to pay the note or bill, after 
he has been discharged by the failure to protest it, will bind the indor- 
ser, provided he had full knowledge of the laches when the promise was 
made. A promise made under these circumstances affords the clearest 
evidence that the indorser does not intend to take advantage of the lach- 
es of the holder; and the law, without any new consideration moving 
between the parties, gives effect to the promise.’’ 

The plaintiff in Weil v. Corn Exchange Bank, 116 N. Y. Supp. 665, 
brought suit against the defendant bank to recover damages resulting 
from the defendant’s failure to give proper notice of dishonor of a check 
which he had deposited. The check was indorsed and deposited by the 
plaintiff in the defendant bank on August 10, 1908. Upon presentment 
to the drawee payment was refused because the account against which 
it was drawn had been closed. Notice of dishonor was not given to the 
plaintiff until August 24th. Upon receiving the notice the plaintiff gave 
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to the defendant his check and received in return the dishonored check. 
At the time of giving his check the plaintiff had full knowledge of the 
facts stated. It was held that he thereby waived notice of dishonor. 

In Parsons v. Dickinson, 23 Mich. 56, the indorser who was being 
sued, with full knowledge that he had been discharged by a failure to 
give him notice of dishonor, stated to the holder that he expected to 
pay the note, and requested that the holder attempt to collect the note 
fromthe maker. These circumstances, it was held, constituted a waiver. 

The indorser, to be bound by a waiver implied from his acts, must 
have full knowledge of all the facts which operate to discharge him. 
Thus where an indorser of a promissory note, knowing that he had 
been released by reason of the fact that he had been given no notice of 
dishonor, promised to pay the note, in ignorance of the fact that there 
had been no demand on the maker, it was held that there was no waiver 
and that the promise was not binding on the indorser. Parks v. Smith, 
155 Mass. 26. 


An admission of liability, by an indorser, after maturity, is never 


held to be sufficient to overcome the want of demand and notice, with- 
out proof that, at the time of the admission, the indorser knew that the 
protest was defective. Gawtry v. Doane, 48 Barb. (N. Y.) 148. 

In Aebi v-. Bank of Evansville, 124 Wis. 73, the plaintiff indorsed a 
check payable to hirh and deposited it in the defendant bank on Septem- 


ber 21st. On October 1st, the bank learned that the check, which had 
been forwarded for collection on the day of its receipt, had not reached 
its destination, but it did not notify the plaintiff that the check had not 
been paid until October 19th. The plaintiff then obtained a duplicate 
check and it was sent through but payment was refused because the 
drawer had no funds in the bank. It was held that the plaintiff’s co- 
operation in obtaining a duplicate check did not operate to waive notice 
of dishonor, for the reason that it did not appear that he had knowledge 
of the facts involved. No information was given him as to when the 
loss of the check was discovered, or whether a due presentment had 
been made, or payment refused. ~ Only when an indorser is inform- 
ed,’’ said the court, ‘‘is a new promise of liability to be implied frcm 
acts which otherwise might justify it.’’ 

A knowledge of the facts which release the indorser is all that is 
necessary to make binding his promise to pay, made after he has been 
discharged from liability as an indorser because of insufficient notice of 
dishonor. It is not necessary that he have a knowledge of the legal 
effect of the facts. Thus, it is held that where an indorser, having 
knowledge that the steps to charge him as indorser had not been taken, 
signs on the back of the note a waiver of ‘‘ demand, notice and protest,’ 
his ignorance of the legal effect of the transaction will not save him 
from the consequence of his waiver. Toole v. Crafts, 193 Mass. 110. 

$ 32. Whom Affected by Waiver.—When a waiver of presentment, 
protest or notice is written in the body of the instrument, it binds each 
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and every party to the instrument. Indorsers have frequently claimed 
that the contract of indorsement is a new and distinct contract and that 
they are entitled to have the instrument presented, or protested, or to 
be notified of its dishonor, as the case may be, notwithstanding any 
waiver that may be contained on the face of the instrument. The va- 
lidity of this contention has, however, been generally denied by the 
courts. Smith v. Pickham, 8 Tex. Civ. App. 326; Bryant v. Lord, 19 
Minn. 396; Woodward v. Lowry, 74 Ga. 148; Jacobs v. Gibson, 77 
Mo. App. 244. Negotiable Instruments Law, §$ 181. 

The fact that the payee of a bill was an accommodation party and 
indorsed the bill as such without noticing that it contained a waiver of 
presentment and protest is immaterial and he is not discharged by a 
failure to present and protest. Bryant v. Merchants’ Bank of Kentuc- 
ky, 71 Ky. 43. 

When an indorser writes his name on the back of a note and trans- 
iers it without in any manner qualifying the effect of the indorsement, 
he necessarily becomes a party to a waiver of presentment, protest and 
notice contained in the body of the note. 

In Phillips v. Dippo, 93 Ia. 35, it was contended that the indorse- 
ment was a new and independent contract between the indorser and 
indorsee and that it had no reference to a provision in the note as to 
waiver of the ordinary steps required to charge indorsers. But it was 
held that the indorser was bound by the waiver. 

In Lowry v. Steele, 27 Ind. 168, it was contended that, as a waiver 
of notice of dishonor was not embraced in the definition of a bill, it could 
form no part of it and that such a waiver in the body of a bill bound 
only the drawers. “This position,’’ said the court, ‘cannot be sus- 


tained. A promissory note or bill of exchange may contain stipulations 
other than those which are necessary to make the instrument one or 


the other. It is no part of a promissory note as such to waive the bene- 
fit of the valuation or appraisement laws, and yet a note with sucha 
Waiver is no less a note. It is not necessary to make an instrument a 
bill of exchange that it should waive notice of non-payment, yet such a 
waiver would not divest the instrument of its quality. There is an im- 
plied contract in every bill of exchange, in the absence of an express 
agreement to the contrary that the drawers and indorsers are not liable 
for the failure of the acceptor to pay at maturity, unless notified. But 
that implied contract may be changed by an express agreement. This 
bill contains such a waiver in the body of the instrument. The indors- 
ers indorsed it in full view of that fact. They adopted the waiver by 
their contract of indorsement.’’ 

Printed words on the back of a note, reading: “The indorsers 
waive presentment, protest and notice of dishonor,’’ although not 
signed by the indorser, are binding on him. The printed matter was 
on the back of the note at the time the indorser delivered it to the in- 
dorsee and the latter was entitled to regard it as part of the contract 
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of indorsement. Farmers’ Bank of Kentucky v. Ewing, 78 Ky. 264. 

Where a waiver is written above the signature of an indorser it binds 
him only. Negotiable Instruments Law, § 181. 

$ 33. When Notice Need Not Be Given to Drawer.—While ordi- 
narily the drawer of a bill is discharged of liability by a failure to prop- 
erly notify him of the dishonor of the bill, unless he has waived notice 
or the giving of notice is otherwise excused, there are many circum- 
stances under which the drawer is not entitled to notice. These cases 
are provided for in section 185 of the Negotiable Instruments Law. In 
the first place, notice is not required to charge the drawer where he and 
the drawee are the same person. The bill need not be drawn upon the 
identical individual, partnership or corporation, by which it is drawn, 
in order that the drawer may be rendered liable without notice of dis- 
honor. It is sufficient if the drawer and drawee are the same, in con- 
templation of law. For instance, where a draft was drawn by the 
agent of a railroad bank upon the cashier of the bank, it was held that 
notice of dishonor was not necessary. Incontemplation of law the in- 
strument was a draft drawn bythe bank upon itself. Bailey v. South 
Western R. R. Bank, 11 Fla. 266. 

As was said in Chicago, etc. Rd. Co. v. West, 37 Ind. 211: ‘An order 
or bill of exchange drawn by a person upon himself may be regarded as 
his promissory note, and may be declared upon and treated as such, 
and this rale is applied to corporations, when an order has been drawn 


by one officer thereof on another.”’ 
In New York and Alabama C. Co. v. Selma Say. Bank, 51 Ala.305, 
it was held that, where a bill of exchange was drawn Dy one partner- 


ship upon another and the two firms had a common partner, notice of 
dishonor was not necessary to charge the drawers. It was likewise 
held in Gowan v. Jackson, 20 Johns. (N. Y.) 176, that where the drawer 
of a bill was a partner in the firm on which the bill was drawn, the 
drawer was not entitled to notice of dishonor. The reason for this is 
that whatever notice is given toa partner, concerning partnership affairs, 
is given to the firm and binds all the partners. Whatever is known by 
one partner is necessarily known by the firm. So, where a bill is pre- 
sented to a firm, in which the drawer is a partner, or has a common 
partner, and the bill is dishonored, the drawer, in the eyes of the law, 
has as complete knowledge of the dishonor as if the bill were presented 
to him personally and dishonored by him. 

When the drawer of a bill, payable to his own order, indorses it and 
delivers it to the drawee, he may be sued as the indorser of a bill of 
exchange, or as the maker of a promissory note, in which case no notice 
of dishonor is required, at the election of the holder. Planters’ Bank 
v. Evans, 36 Tex. 592. 

It is further provided, by section 185, that the drawer is not entitled 
to notice where the drawee is a fictitious person or a person having no 
capacity to contract. 
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This* Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. <The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 








BANK NOT LIABLE ON PAYMENT OF FRAUDU- 
LENT CHECK. 


Hartford v. Greenwich Bank, New York Supreme Court, Appellate Division, June 13, 1913. 142 N. Y 
Supp. 387 


An employee, having charge of checking and verifying bills for goods pur- 
chased, assumed the name of Wilson, opened an account in that name in his em- 
ployer’s bank, and rented a post-office box in that name. He prepared fictitious 
bills in the name of Wilson and, upon his approving them, checks were mailed to 
his letter box which he received, indorsed and collected. It was held that the 
bank was not liable to the employer for the amounts paid on these checks. 


Action by John A. Hartford against the Greenwich Bank of the City 
of New York. From a judgment for defendant on a directed verdict 
and an order denying a new trial, plaintiff appeals. Affirmed con- 
ditionally. 

Scott, J. Plaintiff's assignor, the Great Atlantic & Pacific Tea 
Company, was a depositor in the defendant bank during the months of 
November and December, 1911, and for a considerable time prior 
thereto. The question in the case is whether or not the bank was 
justified in paying, and entitled to charge against the account of the 
Tea Company five checks, for the aggregate amount of $8,060.50, 
drawn by said company to the order of James Wilson. That the 
checks bore the genuine signature of the Tea Company is undisputed, 
and it conclusively appears that the company was induced to draw 
them through the fraud of Edward Rypinski, one of its employees, in 
the belief that it was indebted to one James Wilson for the several 


Notrr.—For other similar decisions, see Bankine Law Journat Digest, § 200. 
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amounts represented by the checks. The details of the fraudulent 
transactions appear without contradiction. 

The Tea Company conducted a premium department through which 
it purchased quantities of goods to be given away to customers. Ed- 
ward Rypinski was employed in the auditing department, and had 
especial charge of receiving, checking up, and verifying bills for goods 
purchased for the premium department. He made very elaborate 
preparations for defrauding his employer. He procured to be printed 
billheads bearing the name of James Wilson, and the address, Room 
1012 Fuller Building, New York. He rented a post-office box in the 
name of James Wilson, giving to the postal authorities as reference 
one Swarz, whom he knew to be absent from the city, and himself 
under his real name of Rypinski. He opened an account in the de- 
fendant bank under the name of James Wilson. He was introduced to 
the bank by his brother George Rypinski passing as George Friedman. 
This brother was married to a woman who carried on a business under 
the name of © Jeannette,’’ and who had an account in the defendant 


bank in her maiden name of Jeannette Friedman. Having thus pre- 


pared the way, Rypinski proceeded to defraud the Tea Company into 
giving him a check for $1,543.50. He made out a bill upon one of his 
fictitious letter heads purporting to show that James Wilson had sold 
goods, to the value stated, tothe Tea Company. This bill he certified 
in the usual manner, and such routine steps were taken that in due 
course a check for the amount indicated was made out to James Wilson, 
signed and mailed. It reached the post office box which Rypinski had 
hired, whence it was taken by him, indorsed with the name James 
Wilson, and deposited to the credit of the account opened by Rypinski, 
under the name of James Wilson, with the defendant bank, and the 
amount charged against the Tea Company’s account. By a similar 
course of proceeding four other checks were fraudulently obtained by 
Rypinski, deposited with the defendant, and charged against the Tea 
Company. The aggregate amount thus obtained was over $8,000, all 
of which was subsequently drawn out and spent by Rypinsky. The 
question involved in this appeal is whether the Tea Company repre- 
sented by plaintiff or the defendant bank should bear the loss. 

The relation between a bank and its depositor is well established, 
and is in a strict sense that of debtor and creditor. “‘ In disbursing 
the customer’s funds, it (the bank) can pay them only in the usual 
course of business and in conformity to his directions. In debiting his 
account, it is not entitled to charge any payments except those made at 
the time when, to the person whom, and for the amount authorized by 
him.’’ Crawford v. West Side Bank, 100 N. Y. 50, 53, 2 N. E. 881, 
53 Am. Rep. 152. 

When a claim is made, as is made now, that the bank has paid out 
its customer’s funds without authority, the question generally resolves 
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itself into what was the intention of the drawer when issuing the check. 
If paid to one other than the payee intended by the drawer, the bank is 
commonly held liable to refund. Thus if there be two persons of the 
same name, and the drawer meant that the sum represented by the 
check should be paid to one of them, the bank cannot lawfully pay to 
the other one, and, if it does, must refund. Graves v. American Ex- 
change Bank, 17 N. Y. 205: In many cases it has been held that if 
the name of the payee be forged, or if the amount for which the check 
was drawn be altered, or if the date of payment be changed, no matter 
how skillfully the forgery or alteration may be effected, the bank must 
refund if it wrongfully pays. In the present case none of these con- 
ditions have been shown. On the contrary, the checks were paid to 
the very person to whom the Tea Company intended they should be 
paid, viz., the person from whom it believed that it had purchased 
goods. It is true that it had never received any goods from the person 
in whose favor it drew the checks, and that it had been cheated into 
believing that it had so bought them, but it is very clear that no liabil- 
ity can attach to the bank for that fraud. Having, however, been 
cheated into the belief that it had purchased goods from and owed 
money to one James Wilson, it intended when it uttered the check that 
it should be paid to the person from whom, as it then believed, it had 
made the purchase. That person was the identical person to whom the 
checks were paid. This is not strictly speaking the case of a check 
drawn to a fictitious or nonexistent person. There was an actual 
person, calling himself James Wilson, although that was not his real 
name, and it was that person to whom the Tea Company intended its 
checks should be paid. It would serve no useful purpose to cite at 
length the many cases dealing with the liability of banks for wrong- 
fully paying out their customers’ funds. Some of them were reviewed 
by this court in Sherman v. Corn Exchange Bank, 91 App. Div. 84, 86 
N. Y. Supp. 341, and the rule that the intention of the drawer must 
prevail was applied in Mercantile National Bank v. Silverman, 148 
App. Div. 1, 132 N. Y. Supp. 1017. In that case the defendant had 
drawn checks to the order of two officers in the army, supposing that 
he was purchasing an assignment of their pay for certain months. He 
had had negotiations with an impostor who personated one of the 
officers, and he had sent the checks to this impostor believing him to 
be what he represented himself to be and that he would collect the 
checks. It was held, however, that the form of the checks indicated 
the intention of the drawer that they should be paid to the payees 
named therein, and that payment to the impostor was unauthorized. 
The case was far different from this. What we have here is a success- 
ful fraud perpetrated upon the Tea Company by one of its own em- 
ployees, by which it was induced to believe that it owed that employee 
certain sums of money. The checks in suit were intended to be paid 
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in satisfaction of this supposed debt, and were in fact paid to the person 
for whom they were intended. No liability attaches to the bank under 
these circumstances. 

Attention is now called to the fact that under the pleadings a smal! 
balance of $344.77 is admittedly due to plaintiff. This was evident], 
overlooked upon the trial, and no request made for a direction of a 
verdict for the amount. Under these circumstances, we do not feel 
justified in reversing the judgment and ordering a new trial merely for 
the purpose of correcting this oversight, but justice requires that de- 
fendant as a condition of the affirmance of the judgment should stipu- 
late that said judgment shall not hereafter be interposed as a bar to 
the recovery by plaintiff of the sum admittedly due. Upon filing such 
a stipulation the judgment appealed from will be affirmed with costs. 

MCLAUGHLIN and CLARKE, JJ., concur. 

LAUGHLIN, J., dissents. 


BANK RECEIVING CHECK ON DEPOSIT NOT A 
HOLDER IN DUE COURSE. 


Southwest National Bank v. House, Kansas City (Missour:) Court of Appeals, June 16.1913 157 8. W 
Rep. 809. 


One Carr deposited to his credit in the plaintiff bank a check for $5,240, the 
plaintiff bank and the drawee bank both being located in Kansas City. The amount 
was entered in Carr's pass book and Carr immediately drew against it in the sum of 
$640. Before the check was credited to Carr on the books of the bank, it was sent 
to the drawee bank for certification, where it was learned that the check had been 
obtained by fraud. It was held that the plaintiff was not a holder in due course so 
as to be entitled to recover from the drawer of the check; the property in a check 
does not vest in a bank until it becomes responsible to the depositor for the 
amount. 


Action by the Southwest National Bank of Kansas City against R. 
J. House and others. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

E.uison, J. This action is based ona bank check, charged to have 
been drawn by defendants and purchased by plaintiff, a bank in Kan- 
sas City. A trial was had by the jury, and judgment rendered for de- 
fendants. 

The check, dated January 13, 1910, for the sum of $5,240, was 
drawn by R. J. House & Co. on the Western Exchange Bank, also in 
Kansas City, payable to the order of the Dixie Grain Company, and 
was indorsed in blank to plaintiff. The Dixie Grain Company was the 
trade name of R. S. Carr, and we shalluse his name. It appeared in 
evidence that Carr had opened an account with plaintiff bank only nine 


Nore.—For other similar decisions, see BANKING Law JourNnaL Digest, § 225. 





LEGAL DECISIONS 


days previous to the date of this check; that on the morning of Janu- 
ary 13th he hada balance in his favor in plaintiff bank of $2,009.50. 
That morning the bank received a sight drait drawn on the Dixie 
Grain Company for $1,040. Carr paid it that morning by giving the 
bank a check for that amount on his account, leaving a balance of ac- 
count in his favor of $969.50. Afterwards, on the same morning, Carr 
deposited the check in controversy for $5,240, in the deposit window of 
plaintiff bank, the teller entering it on his passbook. Carr then went 
immediately over to the paying teller’s window and presented his check 
for $1,610, payable to himself, and the teller paid him the cash and he 
absconded. Plaintiff bank then sent the check for $5,240 to the West- 
ern Exchange Bank to be certified by the latter, but certification was 
refused. So, without counting this last check, when the bank paid Carr 
the $1,610, it paid him $640 more than he had, and the latter amount 
is really all it seeks to recover. The evidence tended clearly to show 
that the check was fraudulently obtained from defendants by Carr, and 
that they ought not to pay it unless plaintiff is an innocent purchaser 
for value in the usual course of business. As the court found for de- 
fendants, we have only to inquire whether there was any substantial 
evidence, or whether there is any substantial and reasonable inference 
to be drawn from the evidence, tending to justify the court in holding 
that plaintiff had not shown that it purchased the check in good faith in 
the usual course of such business. 

It has already been shown that the plaintiff bank did not part with 
any money when it took in the check in suit. Its claim is that by taking 


the check and giving Carr credit therefor it became a purchaser, and 


that Carr being able immediately to draw out $1,610 was partly on the 
faith of that check. It was shown by plaintiff’s officers, witnesses in 
its behalt, that when checks of any large amount drawn on another bank 
in the city, like the one in controversy, is presented, it is always sent 
to that bank to see that it is good and to have it certified, and that was 
done in this case within 15 minutes of its receipt by plaintiff. But the 
misfortune was that plaintiff allowed Carr to draw on it before it learned 
the result of the inquiry. It is true that these witnesses said it did 
not follow that because such checks were sent tothe banks upon which 
they were drawn to be certified, that they, as officers, should not pay 
out money on the deposit before getting a response to the request for 
certification. But the court was not obliged to believe that, for it is 
difficult to understand the object of inquiry if the check was to be looked 
upon as cash before the inquiry is made. Besides, the witnesses stat- 
ed that the object of sending it for certification was ‘‘to see if it was 
good’’; that this was done ‘‘to protect the bank.’’ Furthermore, it 
was shown that this check, with the deposit slip, was not turned over 
to the bookkeeper, but was delivered to the “collection teller,’’ to be 
sent for certification and it never was entered by the bookkeeper as a 
credit, though, as already stated plaintiff allowed Carr immediately to 
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draw cash on it. Plaintiff cites us to Bank v. Refrigerating Co., 236 
Mo. 407, 139 S. W. 545. Defendants do not dispute the soundness of 
the law therein declared, but insist it has no application to the facts 
of this case, and in that we agree with them. 

In our opinion these facts, and inferences therefrom, will sustain the 
court in finding that plaintiff’s alleged purchase of the check (if com- 
pleted at all) was not in the usual course in such business; that is to 
say, that plaintiff had not taken the check in good faith, as its own, at 
the time it paidCarr the $1,610. Atthattime it had not yet learned from 
its inquiry, made “ to protect the bank,’’ whether the check was ‘ good,’’ 
and it had not passed it over for entry of credit on its books, and never 
did do so. Carr’s title to the check was defective (sections 10025, 10027, 
R. S. 1909), and the burden was on plaintiff to show that at the time 
it met with the loss it had acquired the check in due course, and we 
think thereis evidence tending to support the court’s finding that it did 
not do so. 


There is this further consideration which denies plaintiff a right of 
recovery: It claims that it paid for the check by receiving it as a cash 
deposit. That is to say, in payment for the check it gave Carr credit 
for that much money and became liable to him for that amount. It is, 
of course, the law that the property in a check vests in the banker only 


when he has become responsible for the amount to the depositor. St. 
Louis, etc. Ry. Co. v. Johnston, 133 U. S. 566, 575, 10 Sup. Ct. 390, 
33 L. Ed. 683. 

Now what was shown concerning the relationship between plaintiff 
and Carr at the time of this transaction? There is no evidence what- 
ever of any agreement between them that Carr should have the right to 
deposit checks on other banks and draw against them before collection. 
Neither was there any evidence that a course of dealing had grown up 
between them. In fact, as was stated above, Carr had only opened an 
account with plaintiff afew days before. These considerations, connect- 
ed with the fact that the check was withheld from entry of credit on the 
books of the bank and was turned over tothe collection teller to be sent 
to the bank upon which it was drawn “‘to protect the bank,’’ by ascer- 
taining if it was good,’’ is evidence of the most persuasive character 
that plaintiff did not consider it had become absolutely responsible to 
Carr for the amount of the check, and had not concluded a purchase of 
the note. Isit not clear that plaintiff, on receiving word that the check 
was not good, did not at that time consider that it had bought it of Carr? 

It is true that entry of a deposit in a depositor’s passbook is evidence 
of a deposit of the amount, subject to be checked upon, but it is only 
prima facie evidence, and is open to explanation as is a receipt. Quat- 
trochi Bros. v. Bank, 89 Mo. App. 500. Suchentry by no means con- 
cluded the tria) court in passing on the facts; it was only to be con- 
sidered in connection with the other facts and circumstances in the case. 

It is well to state that no declarations of law were asked by either 
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party, and we have simply to answer whether there is any substantial 
evidence, with reasonable inferences to be drawn therefrom, supporting 
the finding; and, having concluded there is, we have only to affirm the 
judgment. All concur. 


LOST TRAVELERS’ CHECKS. 


Sullivan v. Knauth, New York Supreme Court, Appellate Term, June 17, 1913. 142 N, Y. Supp. 30% 


The plaintiff purchased travelers’ checks issued by the defendant, which were 
enclosed in a folder stating that in case of loss the defendant should be promptly 
notified, and that defendant would refund the loss against a suitable bond of in- 
demnity. The checks were lost and countersigned and cashed by the finder or 
thief. The defendant was not notified of the loss until a month after the checks 
had been paid. It was held that the defendant was not liable to the plaintiff. 


Action by James Sullivan against Wilhelm Knauth and others. 
Judgment for the plaintiff, and defendants appeal. Reversed and 
dismissed. 

Argued May term, 1913, before LEHMAN, BiyuR and WHITAKER, J]. 

LEHMAN, J. The plaintiff, through a bank at Yerington, Nev., pur- 
chased certain travelers’ checks issued by the defendants. These checks 
contained a blank for the holder’s signature, and in the body contained 
the words: 

‘Good within ove vear from date, when countersigned below with 
the opposite signature. 

‘“Knauth, Nachod & Kuhne, New York, through their correspon- 
dents, will pay against this check out of their balance to the order of 

fifty dollars or equivalent as follows : 
* * * * * * * * * * 

‘‘Countersign here: 

‘“This signature must correspond with above. 

‘| Signed | Knauth, Nachod & Kuhne."’ 

The plaintiff, immediately upon the receipt of these checks, signed 
them in the proper place. Subsequently, while the plaintiff was on his 
way to Panama, some of the checks were stolen or lost. The thief or 
finder apparently filled in the blanks, including the countersignature, 
and cashed the checks. The checks, when bought by the plaintiff, 
were inclosed in a folder, and the folder contained a statement that : 

‘“We refund the amount of lost checks against a suitable bond of in- 
demnity. Particulars of such checks should, however, be promptly 
repe rted.”’ 

The defendants failed to receive any notice that the checks were lost 
until a month afterthey were cashed. The plaintiff explains that he did 
not telegraph that the checks were lost, because he lost the numbers of 
the checks and the defendants’ telegraph address. He claims, how- 
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ever, that he did give notice of the loss to each of the banks at Panama, 
and to a man at Panama who claimed to be the defendants’ agent who 
said he would stop payment. Upon these facts the plaintiff has re- 
covered the amount of the lost or stolen checks, on the ground that the 
bankers had no authority to pay these checks, unless actually counter- 
signed by the plaintiff. 

Apparently the relation of a bank issuing travelers’ checks to the 
party purchasing these checks has received little discussion, either in 
the courts or by text-book writers. They are a comparatively modern 
device, and the obligation of the parties must be measured by the ex- 
press contract under which they are issued. It seems to me that, when 
the bankers issued these checks to the plaintiff, they agreed to pay 
their face value to the plaintiff or to his order only when countersigned 
by him, just as a bank ordinarily agrees with a depositor to pay out 
the moneyson deposit upon his check. Nevertheless the relations be- 
tween the bankers and the purchaser of these checks is not exactly the 
same as between banker and depositor. In the latter case the rela- 
tion is simply that of debtor and creditor, with the added element that 
the debtor agrees to accept a partial assignment of the claim and to 
honor the checks or orders drawn against the amount of the debt; 
while in this case the bankers obligate themselves to pay a certain 
amount of money, not to the purchaser when demanded, but only when 
the demand is made in a certain way, viz., upon presentation of the 
checks by any holder thereof. If, without presentation of the checks, 
they refund to the purchaser the value of the checks purchased, they 
would be forced to pay the amount a second time to any holder of a 
properly countersigned check. 

In the contract between themselves and the purchaser they have a 
right to include any terms which they see fit, limiting any right of the 
purchaser to demand repayment of the amount of the purchase price 
without the presentation of the checks. In this case they have agreed 
to refund the amount of lost checks only against indemnity and prompt 
report of the particulars of the lost checks. The provision for indem- 
nity might be construed as an indemnity against the checks thereafter 
being presented by some bona fide holder, and, if given such con- 
struction, would be inoperative in this case; but the provision for 
prompt notice is, in my opinion, evidently inserted for the protection 


of the bankers against wrongful claims, and, if not complied with, to 


the injury of-the bankers, bars any right to recover the value of the 
lost checks. 

In this case, the notice to the banks in Panama was certainly no 
notice to the defendants, and the notice to the man claiming to be the 
defendants’ agent cannot be construed as notice, unless actual proof 
of agency is given, aside from the admission of the alleged agent. 
The fact that the plaintiff lost the defendants’ address cannot relieve 
him from a necessity of giving notice, if the defendants’ liability was 
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founded upon the plaintiff's compliance with the terms of the contract. 
Morgover, it would appear that notice telegraphed to the bank at Yer- 
ington could have been forwarded to the defendants before the checks 
were presented to them. 

Judgment should therefore be reversed, with costs, and the com- 
plaint dismissed, with costs. 


NECESSITY FOR ACCEPTANCE OF DRAFT. 


Lawson v. Layton & Layton, Superior Court of Delaware, Feb. 18, 1913. 86 Atl. Rep. 105 


An unaccepted draft imposes no liability upon the drawee. 
I P : 


Action by Layton & Layton, a domestic corporation, against Daniel 
W. Lawson. Judgement for plaintiff. Defendant brings certiorari. 
Reversed. 

The cause of action is stated in the transcript of the record of the 
justice as an ‘“‘action of assumpsit on a protested draft. Demand 
$83.53 with costs of protest $1.68.'" A copy of the draft is annexed 
to the transcript, and is in the following words and figures : 
~ $83.53. Georgetown, Del., Nov. 10, 1912. 

‘’ Pay to the order of the cashier First National Bank, Georgetown, 
Delaware, eighty-three 53-100 dols. 

‘’ Value received, and charge the same to the account of 

‘Layton & Layton, Incorporated, 
L. L. Layton, President. 
‘To Daniel W. Lawson, Millsboro, Delaware."’ 

Across the face of the draft is indorsed, © Protested if not paid,’’ 
with a further indorsement on the back : 

‘Pay to the order of Millsboro Trust & Safe Deposit Company, 
Millsboro, Del. 

‘* First National Bank of Georgetown, 

‘George W. Jones, Cashier.’’ 

It appears from the record that the defendant was served personally 
and that on the return day of the writ he appeared and confessed judg- 
ment for the plaintiff's demand. Thereupon the justice entered “" judg- 


ment by virtue of said confession against the said Daniel W. Lawson 


in favor of Layton & Layton, a corporation created by and existing 
under the laws of the state of Delaware, for the sum of $85.21-100 dol- 
lars debt with costs of suit."’ 

Among the several reasons assigned for the reversal of the jude- 
ment, it is urged, in substance, that an unaccepted protested draft is 
not sufficient to support a cause of action within the jurisdiction of a 
justice of the peace. 

Boyce, J. (delivering the opinion of the court). [1, 2] The cause 
of action, as stated on the record of the justice of the peace, is based 
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on a protested draft.’’ A draft is defined to be an order from one 
person to another directing the payment of money. Until acceptel a 
draft is in no sense a promise to pay, on the part of the drawee, and, 
being merely an order or request by the drawer on the drawee, it does 
not create an obligation to pay as between the parties until acceptance 
by the drawee. 

The judgment below is reversed. 


NOTE GIVEN FOR GAMBLING DEBT. 


Storz Brewing Co. v. Skirving, Supreme Court of Nebraska, June 26, 1913. 142 N. W. Rep. 669 


A bona fide holder of a note may recover thereon, though it was given fora 
gambling debt. 


Action by Storz Brewing Company against John Skirving and others. 
From a judgment for plaintiff, defendant named appeals. Affirmed. 

Fawcett, J. Froma judgment of the district court for Holt county, 
in favor of plaintiff, for the sum of two promissory notes, with interest 
and costs, defendant appeals. 

The petition alleges that the notes in suit were executed and deliver 
ed by defendant to one Stanton; that before maturity and for a valu- 
able consideration they were sold and delivered by Stanton to plaintiff. 
The answer admits the execution of the notes, denies all other allegations 
in the petition, and alleges affirmatively that defendant received no con- 
sideration for the execution and delivery of the notes; that Stanton was 
engaged in the saloon business and in connection therewith conducted 
a gambling house; that about March 1, 1904, defendant in Stanton’s 
place, engaged in gambling and lost large sums of money; that the 
promissory notes sued upon were given to Stanton in settlement of such 
loss; that there was no other or further consideration for said notes ; 
that by reason thereof the title to the notes did not pass from defendant 
to Stanton, and that the notes are the individual property at the pre- 
sent time of defendant ; that plaintiff has no title whatever in the notes 
and no standing to maintain an action thereon. 

It will be observed that the gambling debt, if such it may be termed, 
was incurred by defendant on or about March 1, 1904, while the notes 
were not given until the 14th of the next month. There is no provision 
in our statute making a note, given under such circumstances, void. 
The wording of the statute is that any person who shall lose any prop” 
erty or money in a gambling house, the wife or guardian of such per- 
son, his heirs, legal representatives, or creditors, shall have the right 
to recover the money or the amount thereof, or the property or the 
value thereof, in a civil action, and may sue all persons participating 
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in the game, and may join the keeper of the gambling house in the same 
action, ‘’ who shall be jointly and severally liable for any money or prop- 
erty lost in any game or through any gambling device of any kind, and 
no title shall pass to said property or money.’’ Criminal Code, § 214. 
This language comes far short of declaring a promissory note, subse- 
quently given to settle a gambling loss, void. That such note would 
be voidable in the hands of the original payee may be conceded, but, 
the note being negotiable in character and having been assigned for 
value before maturity to an innocent purchaser, the rule cannot be ex- 
tended to such a case. That the plaintiff in this case is a bona fide 
holder for value of the notes is established by the stipulation of the 
parties upon the trial. The third paragraph of the stipulation reads: 
' That the plaintiff, before the maturity of said notes, and fora valid 
consideration, purchased said notes of the pavee, A. A. Stanton, with- 
out any knowledge or information of the consideration for which they 
were given, and that plaintiff is an innocent purchaser for value of both 
of said notes before maturity.’’ 


Extended consideration of this case is not necessary. Itis ruled by 
Smith v. Columbus State Bank, 9 Neb. 31, 1 N. W. 893. Upon the 
authority of that case, the judgment of the district court is affirmed. 


NEGOTIABILITY OF NOTE PAYABLE TO ESTATE. 


Kerr v. Smith, New York Supreme Court, Appellate Division, May 29. 1913. 142 N. Y. Supp. 5% 


A note, payable to the estate of a person upon her death, is not payable to order 
or bearer, and is not payable at a determinable future time, and, therefore, is not 


negotiable. 


Action by Emilie W. Kerr, as executrix of Eliza M. Smith, deceased, 
against Addison Smith and another. From an order denying a motion 
to vacate an attachment, defendant named appeals. Order reversed, 
and motion granted. 

PER CuRIAM. Appeal from an order denying defendant’s motion, 
made on additional affidavits, to vacate an attachment. 

An inspection of the complaint shows that it states no cause of action, 
and that the attachment was improvidently granted. 

The complaint contains 13 separate counts, substantially identical in 
form, the portions of which material to this appeal are as follows : 

‘“That heretofore, and on or about the day of , Addison 
Smith made and delivered to one Eliza M. Smith his promissory note 
in writing dated on that day, and thereby promised to pay the estate of 
Eliza M. Smith upon her death, the sum of ———— dollars.’’ 

Instruments in the above form are not negotiable. They are pay- 
able neither to order nor bearer, nor are they payable at a ' determin- 
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able future time.’’ Neg. Inst. Law (Consol. Laws 1909, c. 38) $$ 20, 
23; Rice v. Rice, 43 App. Div. 458, 60 N. Y. Supp. 97. It was there- 
fore necessary to allege a consideration. Deyo v. Thompson, 53 App. 
Div. 9, 65 N. Y. Supp. 459. No such allegation appears. 

The order appealed from should be reversed, with $10 costs and dis- 
bursements, and the motion granted, with $10 costs. 


GENERAL DEPOSIT. 


Young v. Bandy, Court of Civil Appeals of Texas, June 7, 1913. 1588. W. Rep. 566 


The plaintiff deposited a deed with a bank, with instructions to deliver the 
deed to the purchaser, collect the purchase price and deposit it to the credit of the 
plaintiff. It was held that this constituted a general, and not a special deposit, and 
that the bank was liable to the plaintiff where it paid the money on a check bearing 
a forgery of the plaintiff's signature. If the deposit had been special the bank 
would have been liable only in case it had been negligent in paying the forged 
check. 

Action by I. A. Bundy against D. J. Young and others. Judgment 
for plaintiff, and defendants appeal. Affirmed. 

The material facts as established by the judgment of the trial court 
are: The appellee, I. A. Bundy, owned a lot in the town of Marshal, 
Oklahoma. The Christian Church of that place contracted to purchase 
the property from Bundy for the sum of $200. At that time appellee was 
living with E. Y. Ogilby, a director in the Bank of Glazier, who had 
appellee employed as a common laborer on his farm, and whose place 
was in Beaver county, Oklahoma, near La Kemp, about 45 miles from 
Glazier. Sometime in the summer or fall of 1910, appellee made a 
deed to the property and left it with the Bank of Glazier, with instruc- 
tions to hold the deed until the money was paid and instructed the bank 
when the money came to place it on deposit to his credit. It appears 
the first deed drawn was defective. which was returned to the Bank 
of Glazier, to have corrected. The bank notified appellee to that effect 
by writing him at La Kemp, and in response to the notice appellee 
went into the town of Glazier a few days later and corrected the deed, 
but in response to a demand for the abstract declined to furnish it. 
The court found, and there is evidence upon which the finding can be 
supported, that appellee never received notice that the deed had been 
accepted and the money received for the lot by the Bank of Glazier, 
and placed on deposit to appellee’s credit in appellant's bank. The 
money was remitted to the Bank of Glazier about November 28, 1910, 
by a cashier’s check by a bank at Marshal, Okla. Two hundred dollars 
was paid by the Glazier bank on a check for $200 purporting to be 
signed by appellee, I. A. Bundy, payable to one Z. O. Bain, December 
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5, 1910. This party could not be found or located. There is no testi- 
mony showing where the check was given, but it is the impression of 
the witnesses that it originated somewhere in Oklahoma, and passed 
through the First National Bank of Houston, the First National Bank 
of Amarillo, and the First National Bank of Canadian. This check 
could not be traced further than the Houston bank for the reason that, 
in accordance with its custom, it destroyed the records of the transit 
papers of cash items, such as the item in question. The court below 
found that the check for $200, payable to Z. O. Bain and purporting 
to have been signed by I. A. Bundy, was a forgery. 

Appellants contend that the deposit in the bank was a special de- 
posit, and therefore a bailment, and did not establish the relation of 
debtor and creditor or banker and customer, and therefore appellants 
were not liable except for negligence in paying out the money upon the 
forged check, if it was such. If the deposit was only a special deposit, 
and did not establish the relation of banker and customer, the care re- 
quired of appellant in such case was only ordinary care. <A special de- 
posit is the placing of something in the charge or custody of the bank 
of which specific thing restitution must be made. Morse on Banks 
and Banking (4th Ed.) $$ 183 and 190; Duncan v. Magetee, 25 Tex. 
245. <A special deposit is no part of the bank’s available assets. It 
does not enter into the general funds of the bank, and form a part of 
its disposable capital. It is to be kept by itself and specifically returned. 
Morse on Banks and Banking, § 205. A deposit is general unless ex- 
pressly made special or specific. “‘In the absence of evidence to show 
that itis the bank’s duty by agreement express or clearly implied to 
keep the funds and their investment separate, it must be treated as a 
general deposit.’’ Id. 186. Where money is received on deposit it is 
a well-recognized principle of law that the deposit is a debt owing by 
the bank to the depositor. Van Winkle Gin Co. v. Citizens’ Bank, 89 
Tex. 153, 33 S. W. 862; Baker v. Kennedy, 63 Tex. 200. It is not 
contemplated that the identical money shall be returned but the rela- 
tion of debtor and creditor arises between the parties. Templeton v. 
Hutchens, 57 S. W. 831; Hoskins v. Velasco National Bank, 48 Tex. 
Civ. App. 246, 107 S. W. 598. So it appears when a bank undertakes 
to collect money and actually collects the same, thereby receiving the 
money or receiving ciedit from another bank, the collecting bank be- 
comes liable to the owner for so much money deposited. Zane on 
Banks and Banking, $§ 133, 176, and 178; Commercial National Bank 
v. Armstrong, 148 U. S. 50, 13 Sup. Ct. 533, 37 L. Ed. 363. After the 
collection, the bank becomes a simple contract debtor for the amount, 
and, if the party has no deposit account, the bank simply owes to him 
the amount on demand. Morse on Banks and Banking, § 248. “But, 
if it chooses, the bank may credit him with it as if it were an ordinary 
payment on deposit, and thus initiate and establish the relation of bank- 
er and depositor between itself and him.’’ Id.; Jockusch v. Towsey, 
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51 Tex. 129. Appellee testified it was the agreement that, when the 
deed was delivered and the money paid for the lots, the bank should 
deposit the sum in the bank to his credit. The undisputed evidence is 
that, when the cashier’s check was received, the bank placed the 
amount in the bank as a deposit to the credit of appellee, subject to 
check, in the usual and ordinary course of business. The bank’s agree- 
ment and the exercise of its choice “initiated and established’’ the re- 
lation of banker and depositor between it and appellee. We do not 
think because the appellee was a common laborer or because he had 
not theretofore been a customer, that for that reason the relation of 
banker and depositor could not be ‘‘initiated’’ or “‘established.’’ It 
would be a strange doctrine to say that because a man had never be- 
fore had a bank deposit that he could not initiate one, and that, when 
he did so, the laws governing banks should not apply to him. It is 
urged that the collection of the money was without consideration, and 
therefore for the accommodation of the appellee, and for that reason 
a bailment. Banks collect ‘‘without charge, trusting to the indirect 
profits and advantages which may be expected to accrue by reason of 
the chance of the money being left uncalled for during a few days fol- 
lowing its actual receipt and their consequent use of it for that time. 


BS 


* These motives of self-interest must always be supposed to in- 


fluence the bank when it consents to collect without direct compensa- 
tion, are to be regarded as constituting a sufficient and valuable induce- 
ment ror the undertaking to collect.’’ Morse on Banks and Banking 
(4th Ed.) §$ 215; 3 Am. & Eng. Enc. of Law (2d Ed.) p. 802. Ap- 
pellants cite us to the case of People’s National Bank v. Wheeler, 21 
Okl. 387, 96 Pac. 619, 21 L. R. A. (N.S.) 816, as supporting their 
contention. That case we think easily distinguishable. There the 
bank agreed with the money lender and the borrower for their accom- 
modation to transmit a sum of money from Kingfisher to Caddo county, 
Okl. The money was turned over to the bank, and thereafter the 
money was drawn out on a forged check sent in the manner agreed 
upon. We think the facts in that case brought it under the rule of a 
bailment, and the relation of banker and depositor did not exist. In 
this case it was a deed the bank agreed to deliver and collect the pur- 
chase monéy for the land, and, when it did so, to deposit the money so 
collected to the credit of the appellee. The relation of banker and de- 
positor arose upon placing the money so collected upon deposit to credit 
of appellee. We do not think the court in error in holding against ap- 
pellants’ plea of estoppel. The court finds: ‘‘I find that the defend- 
ant bank failed to prove by a preponderance of the testimony that after 
said check was paid it at any time mailed same to the plaintiff by de- 
positing it in the post office at Glazier, Tex., in an envelope, with 
postage prepaid thereon, with its return card thereon, addressed to the 
plaintiff at La Kemp, Okl., his post office address.’’ There is testi- 
mony in the record supporting this finding of the trial court. The ap- 
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pellee also testified in addition to such testimony positively he did not 
vet notice of the collection of the money or the statement of the 
payment of the check or the check itself; that he never saw the check 
or heard of it until after he learned the bank had delivered the deed. 
The facts show he called several times about the trade and sent his 
employer after the papers, and the delivery of them to him was post- 
poned or excused on various grounds. He was in fact informed the 
trade had fallen through, and was so led to believe by the cashier, the 
man who had undertaken to deliver the deed for him and collect the 
money. We do not think the facts show an estoppel. It is urged that 
he himself was negligent in failing to examine the books or in having 
them examined. We do not think his failure to do so was such an act 
of negligence as to defeat his right to recover the debt due him by the 
bank. Certainly not when the men who had the matter in charge led 
him to believe that the deed had not been delivered, and that the trade 
had fallen through. If that statement was true, there was no reason 
to examine the books for a deposit. The thing which would create it 
he was led to believe had not occurred ; that is, no money collected to 
be deposited. We think the evidence sufficient to support the judg- 
ment of the court below and his findings of fact. 
The judgment is therefore affirmed. 


HOLDER IN DUE COURSE. 


Broderick & Bascom Rope Co. v. McGrath, New York Supreme Court, Appellate Term. June 24, 1913 
142. N. ¥. Supp 497. 


One who receives a promissory note from the payee before maturity, in pay- 


ment of a pre-existing debt, is a holder in due course and the note is not subject to 
defenses in his hands. 


Action by the Broderick & Bascom Rope Company against Margaret 
McGrath and others. From a judgment fordefendant McGrath, plain- 
tiff appeals. Reversed and remanded. 

PAGE, J. The action was to recover upon a promissory note made 
by the defendant and delivered to Henry J. McCoy Company in pay- 
ment for a steam hammer, and by the Henry J. McCoy Company in- 
dorsed and delivered before maturity to the plaintiff in payment of a 
pre-existing debt. The trial justice admitted evidence, ever plaintiff's 
objection and exception, tending to prove that the steam hammer was 
not as represented and had been returned by Mary McGrath to the 
Henry J. McCoy Company. Judgment was given for the defendant 
upon the theory of a failure of consideration. 

From the decision of Coddington v. Bay, 20 Johns. 637, 11 Am. 
Dec. 342, until the enactment of the Negotiable Instruments Law (Laws 
1897, c. 612; Consolidated Laws, c. 38), it was the law of this state 
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that in order to constitute one a holder for value, it was necessary that 
he part with some present consideration. Therefore, where a holder 
received a note as collateral security for a pre-existing indebtedness, 
without discharging the debt or granting extension or forbearance on 
account thereof, such a holder was not a holder for value, and was sub- 
ject to the equities existing between the original parties. The decis- 
ions in this state in this regard were not in harmony with the decisions 
in the federal and many state courts. The Negotiable Instruments Law 
was proposed by the Commission for Promotion of Unitormity of Legis- 
lation in the United States. That law provides: 

Section 51: © What Constitutes Consideration.—Value is any con- 
sideration sufficient to support a simple contract. An antecedent or 
pre-existing debt constitutes value, and is deemed suck whether the in- 
strument is payable on demand or at a future time. 

Section 52: ‘‘ What Constitutes Holder for Value.—Where value has 
at any time been given for the instrument, the holder is deemed a holder 
for value in respect to all parties who became such prior to that time.’’ 

Courts of this state at first refused to recognize in this enactment 
the legislative intent to change the rule recognized and enforced in 
this state since 1822, and held that this provision of the Negotiable 
Instruments Law had not abrogated the rule announced in Coddington 
v. Bay, supra. See Sutherland v. Mead, 80 App. Div. 103, 107, 80 
N. Y. Supp. 504; Roseman v. Mahoney, 86 App. Div. 377, 378, 83 
N. Y. Supp. 749; Bank of America v. Waydell, 103 App. Div. 28, 33, 
92 N. Y. Supp. 666, affirmed 187 N. Y. 115, 79 N. E. 857. But the 
later cases, without expressly overruling these decisions, have held that 
the Negotiable Instruments Law has changed the rule in this state, 
and brought our lawin harmony with that of other jurisdictions, and 


a pre-existing debt, without extension or forbearance, is a sufficient 


consideration to constitute a holder for value. King v. Bowling Green 
Trust Co., 145 App. Div. 398, 402, 129 N. Y. Supp. 977; Maurice v. 
Fowler, 78 Misc. Rep. 357, 138 N. Y. Supp. 425; Martin L. Hall Co. 
v. Todd, 139 N. Y. Supp. 111. The desirability of uniformity in the 
laws of various states with reference to negotiable instruments is so 
obvious and the legislative intent to harmonize our theretofore con- 
flicting decisions with those of other jurisdictions is, to my mind, so 
clearly expressed, that full effect should be given thereto. 

In the case at barthe plaintiff was a holder of the note for value, 
and the equities that might have existed between the maker and payee 
were not available to the maker as a defense against the indorsee. Ne- 
gotiable Instruments Law, § 96. Failure of consideration is not one of 
the defenses specified in section 94 of the Negotiable Instruments Law, 
which throws upon the plaintiff the burden to establish his bona fide 
position. 

Judgment reversed, and new trial ordered, with costs to appellants 
to abide the event. <All concur. 
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ISSUING CHECK AGAINST INSUFFICIENT FUNDS. 


State v. Pishaner, Supreme Court of Appeals of West Virginia. June 17, 1913. 78S. B. Rep. 752. 


The delivering of a check drawn against insufticient funds, in payment of a 
pre-existing debt, does not constitute an offense under the West Virginia statute, 
making it wrongful to deliver a check for value, drawn against no funds or insufficient 


funds, and thereby obtain ‘: any credit, money, goods or other property of value.” 


Nick Pishner was convicted of crime, and brings error. Reversed 
and entered. 


MILLER, J]. Defendant was indicted, tried and found guilty of a 


violation of section 34, chapter 145, Code 1906, a section added to that 
chapter by chapter 76, Acts 1911, and the judgment complained of was 
that he be confined in the penitentiary for one year. 

The statute provides that: “If any person make, issue and deliver 
to another for value any check or draft on any bank, and thereby obtain 
from such other any credit, money, goods or other property of value, 
and have no tunds, or insufficient funds, on deposit to his credit in said 
bank with which such draft or check may be paid, he shall be guilty of 
a misdemeanor, if the amount of such check or draft be under twenty 
dollars, and upon conviction thereof be fined not exceeding one hun- 
dred dollars and confined in the county jail not less than one day nor 
more than thirty days, and if the amount of such check or draft be 
twenty dollars or over he shall be guilty of a felony and confined in the 
penitentiary not less than one nor more than two years, and the draw- 
er of such check or draft shall be prosecuted in the county in which he 
delivers the same. Provided, however, that if the person who makes, 
issues and delivers any such check shall, within twenty days from the 
time he receives actual notice, verbal or written, of the protest of such 
check, pay the same, he shall not be prosecuted under this section, and 
any prosecution that may have been instituted within the time above 
mentioned, shall, if payment of said check be made as aforesaid, be dis- 
missed at the cost of defendant.’’ 

The indictment, substantially in the form prescribed by this statute, 
charges that defendant ‘* on the— —day of ———,, nineteen and twelve, 
in the county aforesaid did unlawfully and feloniously issue and deliver 
unto Joe De Polla, for value, his certain check of the words and figures 
as follows: (describing a check for $240.56) when he, the said Nick 
Pishner had insufficient funds on deposit with said bank, the Miners 
& Merchants’ Bank, with which to pay the same.”’ 

The undisputed evidence is that the check in question was given to 
De Polla on account of a pre-existing debt incurred at a general store 
kept by him. 

There is clearly no merit in the constitutional question attempted to 
be raised. The sole question of merit presented by the several rulings 
of the court below, on the evidence, and on instructions to the jury given 
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and refused, is, did the giving of the check in question, for a pre-exis- 
ting debt, constitute a violation of the statute? Our opinion is that it 
did not. It is contended by the Attorney General that unless the stat 
ute be so construed as to affirm the proposition, it accomplished nothing, 


and was a uselessenactment. True by section 23, of the same chapter, 


one may be indicted and convicted of obtaining money or property by 
means of a false and fraudulent check given therefor, accompanied with 
the necessary knowledge and animo furandi. State v. Hurst, 11 W. 
Va. 54; Anable v. Commonwealth, 24 Grat. (Va.) 563, 567, 568; Fay 
v. Commonwealth, 28 Grat. (Va.) 912; Trogdon v. Commonwealth, 
31 Grat. (Va.) 862. Under that statute, according to these cases, it 
is necessary to allege and prove the essential elements constituting the 
offense, namely (1) intent to defraud; (2) actual fraud; (3) false pre- 
tense used to accomplish the object, and, (4) that the fraud was accom- 
plished by means of the false pretense made use of ; that is they must 
be in some degree the cause, if not the controlling cause, which induced 
the owner to part with his property. See especially Anable v. Common- 
wealth, supra. 

What was the object and effect of the new section 34 added by the 
Act of 1911? Was it to make it an offense simply to make, issue and de- 
liver a check when the maker had no funds or insufficient funds to his 
credit to meet it, regardless of its effect upon the rights and property 
of the recipient or payee of the check? We think not. To constitute 
the offense the maker must “Aeredy obtain “‘credit, money, goods or 
other property of va/ue’’ from another. It is not pretended that defen- 
dant obtained either of these by means of the check in question, unless 
as it is insisted the entry of the check as a credit on the book of De 
Polla, or an extension of the time of payment, amounted to the kind of 
credit intended by the statute. But no extension of time was agreed 
upon, and though De Polla says he gave defendant credit for the check 
on his account, clearly that is not the kind of credit meant by the 
statute. It is true the word ‘credit’’ is often applied to an entry on 
the credit side of an account, but the *’ credit’? meant by the statute 
clearly applies to an entry on the debit side of the ledger, or to the 
thing actually parted with on the faith of the false pretense. The 
‘“ credit’’ intended by the statute according to the very terms thereof 
must bea thing *’ of value,’’ acquired by means of the check. Of what 
value is a mere entry on a book? Neither the check, nor entry would 
amount to payment. The creditor could still sue on the original ac- 
count. He does not lose it by accepting a bogus check; nor does the 
mere entry of a check on the book of a creditor amount to a thing of 
value to the maker of the check. 

But what was the purpose of enacting the new section? We think 
it quite clear that the object was to constitute the making, issuance and 
delivery of a check, and thereby to obtain credit, money, goods or 
other property of value of another, a crime, regardless of the intent, or 
knowledge of the maker of the condition of his account, and to burden 
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him with the duty of knowing the fact, before issuing a check, but re- 
lieving him from the offense, which under section 23 he would not be, 
if within the time prescribed by the proviso of the act he shall actually 
pay or make good the check so made and issued. This view is strength- 
ened by the form of indictment prescribed, and which contains no aver- 
ments of guilty knowledge and intent to defraud, usually required in 
indictments for obtaining goods, money or property by false pretenses. 
State v. Hurst, supra. 


A motion of defendant to exclude the State's evidence, which ought 
to have been sustained, and an instruction to the jury to find for defen- 
dant, which was denied, but which ought to have been given, would 
have ended the case in the court below. As we can clearly see that a 


different case can not be made on another trial we are of opinion to 
enter judgment here for defendant non obstante veredicto, and that he 
go hence without day, and be forever discharged from further prose- 
cution in this behalf. 

RosInson, J., dissents. 


. 


RIGHT OF CHECK HOLDER AGAINST ATTACHING 
CREDITOR. 


Farrington v. F. E. Fleming Commission Co., Supreme Court of Nebraska, June 16,1913. 142 N. W 
Rep. 297. 

Where the payee of a check has paid the drawer in full for it he is entitled to 
the deposit to the amount of the check as against an attaching creditor, notwith- 
standing the provision of the Negotiable Instruments Law that a check does not 
operate as an assignment and that the bank is not liable until it accepts or certifies 
the check. 


Appeal from District Court, Richardson County ; Pemberton, Judge. 

Action by Frances M. Farrington against the F. E. Fleming Com- 
mission Company and the Richardson County Bank, garnishee, in 
which the Merchants’ Bank of St. Joseph, Mo., intervened and claim 
$1,200 of the deposit. From a judgment for plaintiff, the Merchants’ 
Bank appeals. Reversed and remanded. 

Sepcwick, J. The plaintiff began this action in the county court 
of Richardson county against the defendant, the F. E Fleming Com- 
mission Company to recover money claimed to be due from that com- 
pany and procured the Richardson County Bank, doing business at 
Falls City, Neb., to be summoned as garnishee ; the commission com- 
pany at that time having a deposit account in that bank. Afterwards 
the Merchants’ Bank of St. Joseph, Mo., intervened, and claimed $1,- 
200 of the deposit. The commission company was a corporation doing 
business at St. Joseph, Mo., and drew a check for $1,200 upon its ac- 
count in the Richardson County Bank in favor of the Merchants’ Bank 
of St. Joseph, and received the money thereon from that bank. There 
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were several transactions between the commission company and the St. 
Joseph bank; but, as no question is made in this case upon those 
transactions, we state simply the legal effect thereof. The garnish- 
ment above stated was not issued and served upon the Richardson 
County Bank until after the commission company had given the check 
to the St. Joseph bank, and received the money thereon. It will be 
seen that the controversy here is between the plaintiff and the St. 
Joseph bank. It appears from the answer of the garnishee that, when 
it was served with process, it held in the deposit account of the com- 
mission company the sum of $1,237.56. The district court entered a 
judgment in favor of the plaintiff and against the commission compan) 
for the amount of the plaintiff's claim, and ordered the Richardson 
County Bank, as garnishee, to apply the deposit in payment of the 
judgment. The St. Joseph bank has appealed. 

The intervener insists that the check of the commission company, 
which was paid by the intervener creates an equity in the deposit in his 
favor as against the commission company, so that that deposit was not 
liable to attachment in the suit of a third party against the commission 
company. The plaintiff contends (1) that section 188 of the Negotiable 
Instrument Act (Laws 1905, c. 83) applies, and that under that section 
the holder of a check has no equitable right in the deposit on which 
the check is drawn; (2) that the St. Joseph bank “* has no standing in 
court, either to have its claim heard, or to appeal from a determina- 
tion of its claim adverse to its contention.’’ The contention is that 
the matter in litigation was the disputed claim of the plaintiff against 
the commission company, and that, as the St. Joseph bank was not in- 
terested in that claim, it could not intervene under section 1047, Ann. 
St. 1911 (Code, $ 50a). But the matter in litigation was not only the 
claim of the plaintiff against the commission company, but also the de- 
posit in the bank, and if the St. Joseph bank was interested in, and 
entitled to, that deposit, it would be entitled to protect that interest. 
We think the court did not err in allowing the St. Joseph bank to ap- 


pear and resist the application of the deposit to the payment of the 


plaintiff's claim against the commission company. 

Section 188 of the Negotiable Instrument Act is as follows: °° A 
check of itself does not operate as an assignment of any part of the funds 
to the credit of the drawer with the bank, and the bank is not liable to 
the holder unless and until it accepts or certifies the check.’’ Before 
the enactment of that section, this court held that the holder of a check 
might maintain an action thereon against the bank upon which it was 
drawn, if the maker of the check had a general deposit in the bank 
subject to check at the time the check was presented to the bank. 
Fonner v. Smith, 31 Neb. 107, 47 N. W. 632, 11 L. R. A. 528, 28 Am. 
St. Rep. 510. The courts of some of the states held the same doctrine, 
but the Supreme Court of the United States and the courts of other 
states held that under such circumstances the holder of the check 
could not maintain an action against the bank, and that his right 
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of action was against the maker of the check alone. Bank of the 
Republic v. Millard, 10 Wall. 152, 19 L. Ed. 897. This hold- 
ing of the Supreme Court of the United States was expressly put 
upon the ground that the relation of depositor and banker is that of 
debtor and creditor. The moment the deposit is made it becomes part 
of the property of the bank under a contract to repay the amount to 
the depositor or to his order at such time and in such amount as he 
may direct. The funds are no longer the funds of the depositor, but 
of the bank; and the depositor is the creditor for the principal sum. 
He has a right to draw for them in such sums as he may see fit. The 
obligation of the banker to the depositor is perfect. The latter may 
maintain an action for the whole deposit, he may countermand any and 
all the checks he has given ; if he has funds when the check is presented, 
he may maintain an action on the case for a refusal by the banker to 
pay his check. The effect would be that a right of action for the same 
money in the hands of a third party existed in two persons upon one 
promise at the same time. The conflict in the two lines of cases was 
as to the position of the bank with reference to the fund, and not as to 
the equitable rights in the deposit of the maker and holder of the check 
respectively. It appears to us that the holding of the Supreme Court 
ot the United States and of those courts that followed that decision was 
more applicable to the common law practice and proceedings, and the 
reasoning of Mr. Justice Maxwell in Fonner y. Smith, supra, was more 
applicable to the common law practice and proceedings under the Code. 
Under the code practice, it seems more natural to allow the action to 
be brought by the holder of the check as the real party in interest than 
to limit the liability of the bank to the old common-law “' action on the 
case’’ by one who would appear in equity to have transferred his in- 
terest in the deposit to another. If the effect of the Negotiable Instru- 
ment Act is to adopt the rule that no action against the deposit bank 
can be maintained upon the check by the holder *‘ unless and until it 


accepts or certifies the check,’’ which it is not necessary now to de- 


cide, still that section is not applicable to the facts in this case. This 
plaintiff is not claiming under the Negotiable Instrument Act. The 
effect of service upon the garnishee is to impound the funds in the 
hands of the garnishee. The bank holding the deposit is not directly 
interested in this litigation. Its duty as garnishee is to pay the money 
to the party having the better right to it, as determined by the court. 
The commission company had money on general deposit in the gar- 
nishee bank and procured that money from the St. Joseph bank by 
drawing its check against that deposit in favor of the St. Joseph 
bank. The St. Joseph bank clearly has a better right to the deposit 
than the commission company has, and this plaintiff by garnishment 
could obtain no better right than her debtor had. 

The order of the district court applying the deposit on the plaintiff's 
judgment is reversed, and the cause remanded, with instructions to 
enter a judgment for intervener bank against the commission company 
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for $1,200 with protest fees and interest from the date of the check, and 
order the garnishee to pay the money in his hands into court to be ap- 
plied on said judgment. All costs to be taxed against the plaintiff. 
Reversed and remanded. 
FAWCETT, BARNES, and HAMEkR, JJ., not sitting. 


CONSIDERATION FOR NOTE. 


Richards v. Levison, New York Supreme Court. Appellate Term, June 17, 191 142 N. Y. Supp. 272 


A note given by a stockholder to pay an obligation of the corporation is 
not supported by consideration, and the stockbolder is not liable to the payee on 
the note. 


Action by Stephen H. Richards against Lucian H. Levison. From 
a judgment of the Municipal Court of the City of New York in favor 
of the plaintiff, defendant appeals. Reversed, and new trial ordered. 

LEHMAN, J]. The plaintiff has brought suit upon a written promise 
to par the sum of $50. The written instrument is set forth in the 
complaint, and is not negotiable. Consideration for the promise must 
therefore be both pleaded and proven. 

It was not pleaded, and, in my opinion, was not proven. It appears 
that the plaintiff’s assignor was employed as an actress by a corpor- 
ation of which the defendant was a stockholder and manager. The 
only proof presented by the plaintiff of consideration was that the de- 
fendant admitted to plaintiff’s former attorney “‘ that he had given that 
note for two weeks’ services as a vaudeville performer in the opera 
house at Washington, D.C., that he had taken over a theatrical venture 
there,’’ 
testimony, the defendant showed that the corporation had failed to pay 


and that he would pay the note if giventime. To meet this 


the salary of the plaintiff's assignor for about three weeks, and that he 
had then personally given this note, saying : 

‘“ Now, remember, there is no obligation on my part to advance 
this money to you. I am giving this to you as a favor to you.’’ 

This testimony is not contradicted. He also testified that he told 
plaintiff's attorney only that the note was a moral obligation. Even 
though the defendant was a stockholder in the corporation and was in- 
terested in its profits, he was not bound to pay its debts. If he did 
promise to pay the debts, and the promisee gave up no rights in return 
tor that promise, the promise was without consideration. The testi- 
mony of the plaintiff's former attorney is not inconsistent with the 
testimony of the defendant, and is, under the circumstances, not suffi- 
cient to show consideration. 

Judgment should be reversed, and a new trial ordered, with costs 
to appellant to abide the event. All concur. 


Novre:—For other similar decisions see BANKING Law JouRNAL Digest. § 133 
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RIGHT OF BANK TO REVOKE PAYMENT OF 
CHECK THROUGH CLEARING HOUSE. 


Hentz v. National City Bank, New York Supreme Court. Special Term, August 12, 1913. N.Y. Law 
Journal. Aug. 12, 1913. 


A check drawn on January 18th, was deposited for collection on that day and 
presented and paid at the clearing house at 10 o'clock on the morning of the 19th. 
At that time there were sufficient funds on deposit to pay the check. Later in the 
day the drawer made a general assignment and at 2 p. m. the drawee bank returned 
the check to the collecting bank, and the amount was refunded under the clearing 
house rule. It was held that the payment at the clearing house, under these cir- 
cumstances, was as binding as though made over the counter, and that the drawee 


was liable to the payee for the amount of the check. 


PHILBIN, J. The plaintiffs move for an order overruling the de- 
murrer to the complaint interposed by the defendant and for judgment 
for relief demanded in the complaint. Two causes of action are stated 
in the complaint, which, however, are practically the same, and the 
demurrer is based upon the ground that the allegations contained there- 
in do not state facts sufficient to constitute a cause of action. The facts 
stated in the complaint upon which the plaintiffs rely for their cause of 
action and which, on this motion, must be regarded as having been ad- 
mitted by the defendant by its demurrer, relate to a certain check for 
$25,000 drawn upon the defendant to the order of the plaintiffs by La- 
throp, Haskins & Co. on or about the 18th day of January, 1910. The 


said plaintiffs on the said 18th day of January, 1910, deposited the said 
check in the Mechanics National Bank with the request that the latter 
act as plaintiffs’ collecting agent for the purpose of collecting the pro- 


ceeds from the defendant and to turn same over to the plaintiffs. There- 
after and on the 19th day of January, 1910, said Mechanics Bank pre- 
sented said check to the defendant and demanded payment. Said pre- 
sentation and demand were not made at defendant’s banking house, 
but at the New York Clearing House, of which both said banks were 
members, at about ten o’clock in the forenoon of that day. Thereupon 
the defendant duly paid said check through said clearing house, and 
the said Mechanics Bank, referred to in the complaint as plaintiffs’ 
collecting agent, delivered said check to the defendant. The complaint 
then sets forth that the drawer of the check, Lathrop, Haskins & Co., 
at the close of banking hours on said 18th of January, 1910, had on de- 
posit with the defendant about $564,584.85, against which had been 
charged in the account with said firm about $510,228.87, leaving a 
credit to the account of $54,319.98, which existed at ten o’clock of the 
forenoon of the next day, when plaintiffs’ check was paid at the clear- 
ing house. On said 19th day of January, at about 12:30 in the after- 
noon and after the check had been thus paid by the defendant and while 
it was in defendant's possession, the said firm of Lathrop, Haskins & 
Co., made a general assignment of their assets for the benefit of their 
creditors. The complaint further alleges in the second cause of action 
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that on said day and prior to said assignment, said firm had deposited 
with or received credit from defendant for $491,845.80 in addition to 
said $54,319.98. Subsequent to the payment of plaintiffs’ check at the 
clearing house defendant paid or certified checks drawn on it by said 
Lathrop, Haskins & Co. aggregating over $500,000. About 2 o’clock on 
said day the said defendant sent the said check to the said Mechanics 
Bank and demanded a refund of the amount thereof paid the said bank, 
stating that the check was returned because Lathrop, Haskins & Co. 
had assigned. The officers of the said Mechanics National Bank, act- 
ing only in pursuance of the universal custom prevailing among the 
clearing house banks of New York in case of such demands (to wit, to 
pay the amount reclaimed at once and to adjust the merits of the claim 
afterwards), paid to the defendant the amount of said check, which said 
defendant retained and thereafter neglected and retused and has con- 
tinued to neglect and refuse to adjust the merits of the matter and to 
pay the plaintiffs or their collecting agent, said Mechanics National 
Bank, the amount of said check or any part thereof, although payment 
has been duly demanded by the plaintiffs from the defendant. The 
foregoing facts as thus set forth in the complaint create conditions, in 
my opinion, that are not controlled by the legal principles usually ap- 
plicable to the respective rights of a drawee bank and payee. Accord- 
ing to the complaint the check in question had been duly paid by the 
defendant to the plaintiffs’ collecting agent. Thereafter, by reason of 
the clearing house custom, a new relation was created in which the de- 
fendant procured from the plaintiffs’ agent the return of the moneys so 
paid by it, with the understanding that the merits of the claim so made 
by the defendant should be adjusted afterwards, and the defendant, 
notwithstanding said agreement, refuses to either pay or adjust. The 
facts set forth in the complaint show that the defendant had no reason 
for not paying said check at the time it was paid by it to the plaintiffs’ 
collecting agent, but that the reasons prompting the request for a re- 
turn of the money arose subsequent to the time of payment. Indeed, 
the inference might be properly drawn, and it is in fact practically con- 
ceded in the defendant’s brief, that if the plaintiff had presented said 
check to the defendant over its counter on the morning in question, it 
would have been paid without hesitation. Upon the facts as set forth 
in the complaint there is nothing to indicate that there is a difference 
between a payment over the counter of a bank and at the clearing house, 
and the court must be limited in assuming the facts by the complaint 
for the purpose of deciding this motion. It may be that upon the trial 
of issues properly framed by the service of an answer the defendant by 
reason of some other rules of said clearing house or other circumstances 
not set forth in the complaint might have a good defense, but upon the 
facts now before the court I think its liability is sufficiently set forth. 
Demurrer overruled, with leave to defendant to answer within twenty 
days after service of notice of entry of the order hereon upon payment 
of costs to date. Submit order. 





THE LAW OF BANKING. 
A COURSE OF STUDY INTHE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR 


OFFICERS AND AGENTS OF BANKS (Continued) 


Cashier’s Authority to Borrow Money for the Use of the Bank 
(Continued). 

The general rule is that the cashier, as the chief executive officer of 
a bank, has inherent power, without special authority from the 
board of directors, to borrow money for the bank and to bind the 
bank for its repayment. He also has authority to pledge the prop 
erty and funds of the bank as collateral for money borrowed 

Cashier Has Implied Power to Issue Certificates of Deposit. 

The cashier of a bank has authority, by virtue of his office, to issue 

certificates of deposit and to render the bank liable thereon. 
Powers of Cashier In Collecting Debts Owned by the Bank. 

The cashier has implied power to collect debts owing to the bank and, 
in the collection of such debts, may enter into agreements on be 
half of the bank, upon which the bank will be held liable. 

Cashier Cannot Ordinarily Bind Bank by Contract of Guaranty. 

The cashier has no inherent power to bind the bank by a contract of 
guaranty. Where, however, the bank has profited by a contract 
of guaranty made by the cashier, and retains the benefits thereof, 
it may be held liable on the guaranty. While a cashier may have 
implied authority to enter into a contract of guaranty on behalf of 
the bank, no such power will be implied where the transaction is 
entirely outside the powers of the bank. 


$78. Cashier’s Authority to Borrow Money for Use of the Bank (Con- 
tinued). There are decisions which, contrary to the general rule, hold 
that a bank cashier has no implied power to borrow money on behalf of 
the bank. In Western Nat. Bank v. Armstrong, 152 U. S. 346, it was 
held that the borrowing of money by a bank, though not illegal, is so 
much out of the course of ordinary and legitimate banking business as 
to require those making the loan to see to it that the officer or agent 


acting for the bank has special authority to borrow money. The off- 


cial whose actions were in question in this case was the vice-president, 
but there was evidence which went to show that he was the chief exec- 
utive ot the bank, and the language used by the court, in denying the 
existence of implied power to borrow on behalf of the bank, was broad 
enough to cover the office of cashier. Referring to the powers of the 
bank under the national banking act, the court said: © The power to 
borrow money or to give notes is not expressly given by the act. The 
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business of the bank is to lend, not to borrow, money ; to discount the 
notes of others, not to get its own notes discounted.”’ 

In the case of First National Bank v. Michigan City Bank, 8 N. D. 
608, 80 N. W. Rep. 766, it was said: ©“‘A bank whose necessities 
require it to raise funds for use usually secures them either by giving 


its own direct obligation or by rediscounting its customers’ paper, with 


an accompanying promise to take it up when it is due, as was done in 
this case. Either method creates an obligation of the borrowing bank, 
which is represented by the note given or the note discounted. Both 
are methods of borrowing money. It is apparent that the plaintiff, to 
enforce its demands against the defendant, must show that the obliga- 
tions which Cram undertook to make on behalf of the banking corpor- 
ation which he represented in the capacity of cashier were either 
authorized by its directors, or that his acts, if unauthorized, were 
ratified by them, or it must appear that he had authority to borrow 
money and enter into the obligations in question by virtue of his author- 
ity as cashier, and independent of any authorization or ratification. 
It is not claimed that any special authority was given to him and there 
is an entire failure to show that his acts have been ratified ; sothat the 
liability of defendant depends on the single question of Cram’s power 
to bind the defendant for a loan ostensibly negotiated for it arising out 
of his general authority as cashier. Both reason and judicial interpre- 
tation lead us to deny that he has such authority.’’ 

In this case it appeared that the cashier negotiated notes on which 
the maker’s signatures were forged. It was held that the bank was 
not liable on the notes. 

In Missouri it is provided by statute that “ the cashier or any other 
employee shall have no power to indorse, sell, pledge or hypothecate 
any notes, bonds or other obligations received by said corporation for 
money loaned, until such power and authority shall have been given 
such cashier or employee by its board of directors in a regular meeting 
of the board, a written record of which proceeding shall first have been 
made.’’ Ann. Stat. 1906, p. 1054. Under this statute it was held that, 
where a bank cashier borrowed money on behalf of the bank and, as 
security therefor, pledged securities held by the bank, the pledge was 
invalid, but the bank was liable on the loan. In other words, the 
lender could not recover on a note executed by the cashier and delivered 
as collateral, but it could recover the amount loaned to the defendant 
in an action for money had and received. The clear object of the 
statute was to prevent any of the bank’s officers from selling or other- 
wise disposing of the bank’s notes and securities without authority 
being first granted by the board of directors, and not for the purpose 
of preventing its officers from borrowing money in the usual course of 
business. Union Nat. Bank v. Lyons, 220 Mo. 538, 119 S. W. Rep. 
540. In Powers v. Woolfolk, 132 Mo. App. 354, 111 S. W. Rep. 1187, 
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it was held that, while this statute governs private banks, it does not 
apply to a private bank which has no board of directors. 

$ 79. Cashier has Implied Power to Issue Certificates of Deposit.— 
The cashier of a bank has authority, by virtue of his office, to issue cer- 
tificates of deposit and to render the bank liable thereon. Allison v. 
Hubbell, 17 Ind. 559. Crystal P. G. Co. v. First Nat. Bank, 6 Mont. 
303, 12 Pac. Rep. 678. In the latter decision it appeared that a bank 
had ordered certain goods from the plaintiff on behalf of third parties. 
These parties being unable to pay for them at the time, the cashier of 
the bank took their paper and sent to the plaintiff a certificate of 
deposit payable in three months, and regular in form, except that it 
was signed by the cashier in his name alone, and not as cashier. It 
was held that this was within the authority of the cashier and that the 
bank was liable on the certificate. 

In Abbott v. Jack, 136 Cal. 510, 69 Pac. Rep. 267, the court said : 
‘The authority of the cashier of a bank to receive money and to issue 
receipts or certificates of deposit therefor seems to be implied by the 
very name of his office, and hence it would seem that such a receipt or 


certificate signed by him must, in the absence of proof to the contrary, 


be taken to be the act of the bank.’’ 

$ 80. Powers of Cashier in Collecting Debts Owned by the Bank.— 
The cashier of a bank is the proper officer to take charge of the collec- 
tion of money owing to the bank. In collecting a debt due the bank 
the cashier may bind the bank by an agreement to pay commissions for 
services in foreclosing a mortgage or selling property under the mort- 
gage. First Nat. Bank v. Ratliff, 33 Tex. Civ. App. 279, 76 S. W. 
Rep. 591. In this case it was said: ~* The cashier is the collecting 
officer of the bank, and by virtue of his authority he has the power to 
enter into a contract looking towards the collection of debts due the 
bank, and can, if the occasion becomes necessary, obligate his principal 
to pay reasonable collection fees or commissions in furthering the in- 
terest of the bank in collecting the sums due it. The facts as stated 
show that the object of the bank was to collect its debts, and the fore- 
closure of the mortgage or the sale of the land under the mortgage was 
the means by which this purpose would be accomplished ; and in the 
furtherance of this object we are clearly of the opinion that the cashier 
had the authority to enter into a contract to pay a commission for the 
services and assistance of Noel in furthering the collection.’’ 

In the case of Security Savings Bank v. Smith, Ia., 199 N. W. Rep. 
726, it appeared that the cashier of a bank, holding a note, told the 
sureties not to concern themselves about the matter and that the bank 
would proceed against land belonging to the maker for the purpose of 
collecting the debt. The cashier concealed from the sureties the fact 
that the bank also owned certain other unsecured claims against the 
maker. The proceeds of the land were insufficient to pay the note and 
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the other claims held by the bank, and the bank brought suit against 
the sureties. It was held that the bank could not deny the authority of 
the cashier to make the agreement which he entered into with the 
sureties and that they could hold the bank to the extent of the loss 
which they incurred through reliance on that agreement. 

In the opinion the court said : 

‘As this land was the only fund or source in sight from which there 
Was any prospects of making a collection it was obviously to the ad- 
vantage of the bank to proceed itself to sue out an attachment tor the 
entire indebtedness rather than to have the sureties upon this one note 
proceed independently. If then, under these conditions, upon being tn- 
formed of defendants’ intention to proceed against the land, the cashier 
said to defendants that they need go no further, and the bank would 
bring the suit and protect them against loss, at the same time conceal- 
ing trom them the existence of the bank’s claims over and above the 
one on which they were sureties, leaving them to believe that whatever 
was derived from a sale of said land would be first applied tothe payment 
of the debt for which they were liable, we think such representations 
and agreements were within the apparent scope of his authority, and if 
defendants, relying thereon, refrained from further action, and allowed 
the bank to proceed to exhaust the only means by which they could 
have protected themselves, the bank will not be heard to deny the pow- 
er of the cashier in that respect or to assert the right to apply the sum 
thus realized first to the payment of the unsecured debts of Kreyver. 

In Young v. Hudson, 99 Mo. 102, the court said: “In the absence 
of any showing limiting his power, the bank cashier, as such, may cer- 
tainly collect a note due his bank, and may adopt such a measure to that 
end as bringing suit upon it. He certainly has implied power to in- 
dorse such paper for collection, and a holder for collection has sufficient 
title to maintain an action. These principles are well settled, and the 


defendant's objection was, therefore, properly overruled.’’ 


The cashier, being “* the executive officer of the bank, through whom 
the whole moneyed operation of the bank in paying or receiving debts, 
or disposing or transferring securities, are conducted,’’ has authority 
to take a book account in payment of anote. Santa Fe Exchange Bank 
v. Dick, 73 Mo. App. 354. 

A cashier has, however, no inherent authority to take, in payment 
of a note, a verbal assignment of an intangible interest in another note, 
already held by another bank as collateral security. ~‘ Such transac- 
tions,’ said the court in Piedmont Bank v. Wilson, 124 N. C. 561, 32 
S. E. Rep. 889, “are not within the ordinary dealings of a bank, and 
cannot be encouraged.”’ 

Under a by-law of a national bank providing that the cashier “shall 
be generally authorized to do whatever may be necessary in the man- 
agement of the business of the bank,’’ it was held that the cashier was 
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authorized to sell shares of stock pledged to the bank as security fora 
loan which it had been compelled to buy in. In the opinion, after re- 


ferring to various authorities on this point it was said: ~~ It would 
follow that, where a national bank had bought stock pledged to it, its 
duty would be to dispose of such stock as soon as a sale could, to prop- 


er advantage, be made. In fact, in this case there was evidence that 


the national bank examiners had criticized the defendant bank for 
retaining this stock so long. The only proper purpose of taking the 
stock was to enable the bank to realize upon its loan. The resale of 
such stock may properly be regarded as one of the steps taken in the 
process of collection. A sale under these circumstances was, there- 
fore. we think, a part of the ordinary business of the bank, or, to use 
the language of the by-laws, it was an act °° necessary in the manage- 
ment of the business of the bank. As such it was within the powers 
of the cashier.’’ Mc Boyle v. Union Nat. Bank, Cal., 122 Pac. Rep. 
458. 


< 


$81. Cashier Cannot Ordinarily Bind Bank by Contract of Guar- 
anty.—The cashier of a bank has no inherent power to guaranty the 
payment of a note made by another. Third Nat. Bank y. St. Charles 
Savings Bank, Mo., 149 S. W. Rep. 495. Buta bank may be bound by 
such a transaction where it has received and retained the benefits of 
the transaction. Swofford Brothers v. Bank of Blue Mound, 81 Mo. 
App. 46. In this case the defendant bank and the plaintiff were credit- 
ors of a corporation, which was in a failing condition and about to close 
out its business. It was agreed between the parties that certain of the 
debtor's assets should be turned over to the bank and that, out of the 
proceeds, the bank would first settle the plaintiff's claim and then ap- 
ply the balance to the satisfaction of its own claim. Thereupon the de- 
fendant’s cashier indorsed a guaranty on a note which the plaintiff held. 
It was held that the bank was liable to the plaintiff. “ It is a case,"’ 
said the court, ‘where two creditors of a common debtor (if we concede 
the defendant bank to be a genuine creditor) meet with the debtor, and 
it is there mutually agreed that one creditor shall take the entire assets 
of the insolvent debtor, collect and pay the claim of the other creditor 
and appropriate the remainder to the satisfaction of itsown. It is a case 
where that creditor gets the property in pursuance of that arrangement, 
and thenrepudiates its obligation to the other creditor and seeks to absorb 
and appropriate the entire fund to its exclusive use. The question is 
can that be done? We think not. Regardless of the authority of the 
defendant's cashier to bind it by the written guaranty, it is quite clear 
that it cannot take advantage of the cashier’s arrangement or contract, 
even though made without authority, tothe extent of getting possession, 
title and control of the assets, and then repudiate the balance of the 
obligation. Itisa rule of universal application that he who would ayail 
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himself of the advantages arising from the act of another in his behalf, 
must also assume the responsibilities.’’ 

In the case of Farmers & Merchants’ Nat. Bank v. Smith, 77 Fed Rep. 
129, it appeared that the plaintiff purchased a bond and mortgage from 
defendant national bank, knowing or having reason to know that the 
bank was acting only as a broker inthe transaction. After the purchase 
he accepted a guaranty against loss through defects in the title of the 
mortgaged premises, executed by the cashier of the bank, as such, 
making no inquiry as to the cashier’s authority. The bank received 
none of the proceeds of the sale and profited in no way by the transac- 
tion. It was held that the bank was not bound by the alleged guaranty. 
In this case the defendant national bank was engaged in the business 
of selling mortgage bonds on commission, which was entirely beyond 
its authorized powers. Therefore, the plaintiff could not claim that 
the execution of the guaranty was within the apparent scope of the 
cashier's authority. Ifa person enters into a business transaction with 
a national bank, or any other corporation, he is bound to take notice of 
the nature and extent of its corporate powers, and of the purpose for 
which it was organized; and if the transaction is in excess of those 
powers, he has no right to presume, without inquiry, that a guaran- 
ty executed by its cashier, or by any other officer, is executed with the 
sanction and approval of the corporation. A bank may well be held re- 
sponsible to a third party for an act done by its cashier in the prosecu- 
tion of the legitimate business of the bank which was within the appar- 
ent scope of his powers, although it was not in fact authorized by the 
corporation. <A bank may also be held responsible to a third party for 
a wrongtul and unauthorized act of its cashier which has the appearance 
of being within the scope of his ordinary duties, and not outside the 
powers of the corporation, although by reason of some extrinsic fact, 
such as the purpose for which the act is done, which is unknown to the 
party with whom he deals, the act done is in excess of the legitimate 
functions of the corporation. But when the transaction in which the 
bank is for the time being engaged is known to the person dealing with 
it to be outside the legitimate sphere of its operations, the person deal- 
ing with the cashier is not allowed to indulge in any presumptions as 
to the cashier's authority. He is advised by the very nature of the 
transaction that all acts done and performed in relation thereto are 
beyond the power of the corporation, and, if he expects to hold the cor- 
poration liable on any contract or obligation entered into by the cashier 
or any other officer in the course of that transaction, he should at least 
see to it that such contract or obligation is approved by the board of 


directors or other governing body. 
(Zo be Continued.) 
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CONTINGENT LIABILITIES. 


Upon Accommodation Endorsement Surety on Bonds 


$ - eo = a 
Tais statement, both printed and written, has been carefully read, and is a ful 
true and correct statement of 
Witnessed by: 


financial condition. 


References: 


Subscribed and sworn to before me this day of . E 19 


Notary Public in and for 


County, My commission expires 


If the loan is granted, the borrower then can be asked to sign a note 
of the ordinary form. However, tothe note I have before me as I write 
there is added to the usual wording of a promissory note, the following : 

And to further secure the prompt payment of this note and all other 
liability of mine or ours to said holder, I or we have mortgaged the 
following property to the said holder, to wit:’’ Then follows a blank 
line on which the description is to be written, and after this line come 
the words, “‘which property is free from all other debts of whatever 
nature and is located.. 


MORTGAGE COVERING LIVE STOCK. 
The chattel mortgage securing this note is as follows: 
KNOW ALL MEN BY THESE PRESENTS, That 


of the County of.... 


and State of : ... part .of the first part. hereinafter called the mortgagor, 


for and in consideration of the sum of 


dollars, to... 


of the county of. . and State of.. 


hereinafter called the mortgagee, the receipt 
ha 


whereof is hereby acknowledged, 


..granted, bargained, sold and conveyed, and by these presents do..... grant, 
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bargain, sell and convey unto said mortgagee, the following described live stock, 
to wit: 


Now located 


Being all of the live stock of the above description owned or controlled by the 
suid mortgagor now on said premises, and the above enumeration and description is 
intended to cover and include al! of the said live stock of the above description and 
any additions and increase thereof or thereto, located on the above described 
premises and range, if any, thereabouts. The marks and brands used above to de 
acribe said live stock are the holding marks and brands and carry the title, although 
said live stock may have other marks and brands. In the event said mortgagor 
owns a larger number of live stock of like kind and description with those herein 
described, then the mortgayee shall have the right at any time after default, for 
feiture or foreclosure of this mortgage to select from such entire number of live 
stock of like kinds a number equal to the number stated in this mortgage 

This mortyage shall also cover and include all the right, title and interest of 
the mortgagor in and to the pasturage, feed pens, feed troughs and water privileges 
used in feeding and caring for said live stock. 

The mortgagor expressly stipulates and agrees that said live stock above de- 
scribed shall remain and ve kept on feed upon premises hereinabove described, 
separate and apart from all other live stock, until the full payment of the indebted 
ness hereinafter described, and by this mortgage secured, unless sooner marketed 
or removed with the written consent of the mortgagee. 

PROVIDED ALSO, that these presents are upon the express condition that 
if said mortgagor shall pay or cause to be paid to said mortgagee the aforesaid sum 


of. 


Dollars 


according to the terms of ...certain promissory note . payable 


to the order of. 
signed. . = with interest 
from maturity at the rate of cent. per annum, said note. 
further described as follows 

note for $. dated payable 

note for > dated payable 

note for ¥. dated .. payable 
One note for S..... . dated ai payable 
One note for %.. dated .. payable 
One note for §. dated payable 
said notes disclosing on their face the fact of their security by chattel mortgage, or 
according to the terms of any renewals or extensions of said note... .(which may 
be made by the execution of new note or notes in place of said original note. at 
or after maturity) for the amount of the debt then unpaid and payable hereunder, 
and for which this mortgage is and shall be a continuing security until paid, 
whether such debt be evidenced by said original note above described or any 
renewals or extensions thereof, which said note the mortgagor hereby agrees to 
pay on the maturity thereof, also in addition thereto all amounts loaned, advanced 
or expended by the mortgagee for the maintenance or transportation of said live 
stock to market or for any purpose connected therewith. 

1. This mortgage is intended, and shall be held and construed to be for the 


security of said mortgagee so long as said mortgagee may be in any manner inter 
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ested in the indebtedness hereby secured, or any part thereof whether as payee, in 
dorser, guarantor or otherwise. 

2. It is expressly understood and agreed that any future transaction or trans- 
actions by which the mortgagor may become indebted to the mortgagee during the 
existence of this mortgage are to be based on the security described herein, and it 
shall be so held and construed. 

3. It is hereby mutually covenanted and agreed between the mortgagor and 
mortgagee that if default is made by the mortgagor in the payment of said sum of 
money, or any part thereof, or the interest thereon according to the tenor and effect 
of said note...., when the same becomes due and payable, or upon the failure of 
said mortgagor to comply with any of the conditions or agreements herein contained 
to be kept and performed by said mortgagor, then the entire indebtedness hereby 
secured shall at the option of the mortgagee, become immediately due and payable 
without notice; and it is further agreed that in case the mortgagor shall sell or at- 
tempt to sell any or all of said live stock, except in pursuance with the written per- 
mission of the mortgagee, or if said mortgagor shall remove or attempt to remove 
from their present location in said county aforesaid any or all of said live stock, or 
shall fail to comply with the conditions herein expressed, or any or either of them, 
ovr if for any cause the security shall become inadequate, or the mortgagee shall 
deem....self insecure, then all of the indebtedness hereby secured, shall at the op- 
tion of the mortgagee, become immediately due and payable, and it shall be law 
fully for the mortgagee to enter upon any place where said live stock may be and 
to take possession thereof and to seil the same either at public auction or private 
sale, with or without notice, at any convenient place selected by said mortgagee, 
and out of the proceeds of such sale to retain the amount of transportation charges 
and all costs and expenses incident to such sale incurred by the mortgagee, together 
with the amount of the principal indebtedness and interest due thereon to said 
mortgagee under and by virtue of said note . the surplus, if any, arising from 
such sile after making such payments to be paid to the mortgagor. 

4. At any sale of the live stock herein described, as herein provided, the 
mortgagee, orany other person interested in the indebtedness hereby secured, or any 
part thereof, may become the purchaser of said live stock or any part thereof and 
such sale shall forever bar all right or equity of redemption of the mortgagor in and 
to said live stock and every part thereof. 

5. The mortgagor expressly agrees not to market said live stock until author- 
ized in writing by the mortgagee, and then only in strict conformity with the 
written instructions of said mortgagee. 

6. For the purpose of obtaining the money at this time loaned by the mort- 
gagee, the mortgagor expressly c »vea1ants and agrees that said live stock is free from 
any and all incumbrance; that he has full power, lawful right and authority to sell 
or mortgage the same and give clear title thereto, and that all of the same are now 
in the possession of the mortgagor at the location above mentioned in said County 
and State. 

7. Until default herein and possession has been taken by the mortgagee under 
the terms and conditions of the mortgage, the mortgagor may retain possession of 
such live stock, and expressly agrees to keep them on feed at the place hereinabove 
mentioned, and to give them necessary care and attention. 

8. Upon full payment of the indebtedness hereinabove evidenced by said note 


., and the payment of all moneys due from the mortgagor as herein provided, 
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then these presents and everything contained herein shal] be void, anything herein 
‘contained to the contrary notwithstanding. 
THIS AGREEMENT shall be binding upon the mortgagor. ., .... heirs, admin 
istrators, executors, successors and assigns. 
IN WITNESS WHEREOFP, the mortgagor. . hereunto set hand and seal 
day of , &. B. 39 
Executed in the presence of : 
oseeeeee (Seal) 
Witness 
Seal) 


Witness 


On the back of this form of mortgage, there is printed the following: 
CERTIFICATE OF NO OTHER ENCUMBRANCE. 
‘ ‘ 
State of ae ) 


SS. 


County of..... Juke 

i eg , Register of Deeds within and for the said County 
and State, do hereby certify that there is no other mortgage, bil! of sale. or other 
encumbrance on the cattle above described, or any part thereof, of record or on file 


in my said office. 


WITNESS my hand and the seal of the said office, this... ... day 


of.. 


Register of Deeds 
CERTIFICATE OF TRUE COPY. 

State of. re 

County of. 

E, ........, Register of Deeds within and for the said County 
and State, do hereby certify that the foregoing original Chattel Mortgage, together 
with a copy thereof, was this day presented to me for comparison, and that I have 
carefully compared said copy with said original and find the same to be a true and 
correct copy thereof. 

WITNESS my hand and the seal of the said cftice, this..... ...day 


of 


Register of Deeds. 
RELEASE OF MORTGAGE, 


State of a i 
‘ Ss. 
County of.. ‘ pepe 


In consideration of the payment of the note... menticned in this morteave, 
the undersigned : ers Li aa 
does hereby release the property therein described to 
or ; heirs and assigns 
forever. 
Witness my hand, this..... . day of 19 


Since when a chattel mortgage is filed the original is kept in the 
recording office, the mortgage should be made in duplicate so that it can 
be filed in the county where the cattle are located, and a copy with a 
Certificate of True Copy in somewhat the above form signed by the re- 
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cording officer, also held by the bank. Of course, if the cattle are lo- 
cated in several different counties, sufficient copies should be made to 
enable the bank to file an original in each county and have a certificate 
showing the proper filing in its possession. 

In a mortgage of the above form the security should be carefully 
described as to number, age, sex, and marks or brands. 

Before the note is actually discounted some one that has had experi- 
ence in the cattle business should count the cattle, check up the brands 
and see that they are as given in the mortgage, verify their location 
and satisfy himself that they are of the class and character described. 
It seems needless to emphasize that the time to do this is before the 
note is discounted, not after the money is paid out. 

LOANS ON REAL ESTATE. 


A national bank is prohibited by law from lending money on real 
estate, but trust companies and state banks are given this privilege, 
though as a rule there are limitations as to the amount a state bank 
may lend on this character of security. 

National banks are prohibited from making this kind of a loan, not 
because real estate is not a good security, but because in times of emer- 
gency it is not immediately convertible intocash. A bank’s obligations 
are mostly payable on demand, and its loans and investments should 
be more readily turned into money than is possible with real estate 
loans. For some time, however, there has been agitation to amend the 
law and allow national banks this privilege, it being argued that as state 
banks and trust companies have this privilege, similar rights should be 
granted to national banks. In the currency bill now before congress, 
a country national bank is allowed to lend on “improved and unen- 


cumbered farm land an aggregate sum equal totwenty five per 
centum of its capital and surplus, or fifty per centum of its time de- 


posits,’’ but ‘no such loan shall be made for a longer time than twelve 
months.”’ 

A bank may have more than sufficient assets to pay all its obliga- 
tions, and yet have to close its doors because it cannot pay deposits on 
demand. The customer will not take his balance in a bond or mort- 
gage on real estate. Therefore, the assets that are most readily con- 
vertible into cash are the best for the bank. Whatever the law allows, 
the wise banker will bear this in mind, and see that his real estate loans 
are within safe limits. 

THE APPRAISEMENT. 

When an application is made fora real estate loan, the bank or trust 
company should have a person thoroughly familiar with real estate 
values inspect the property. This may be one of the directors who 
serves on the committee that passes on such loans, cr it may be an ex- 
pert in the employ of the bank. 


Whoever makes this inspection should hand in an appraisement in 
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writing signed by him and a rough plat, so that when the full com- 
mittee considers the proposition it can get a fair idea of the property's 
location. 

A form of appraisement now in use by one of our large institutions, 
is as follows : 


Location of ; 
Property ) Street and Number. ‘ ree 
Lot No.... ———,  - eaataees .City Block No. 
Title in.. Pe Res He of . Address 
City water. pce hada ationa Condition of Improvements 
Gas Paes si .. Dimensions of Building 
Electric Light . Date building erected. . 
Sewer... , Occupied as. 
Street graded Mae Material ; Roof. 
Grade. : re . Number of Stories : se 
Walks.. mae : Number of rooms. teception Hall 
Alley : Jath Toilet 
Mortvage. Lc Cemented Cellar 
Interest How heated 
Expires. . : Wired for electricity 
Annual Rental ; , Piped for Gas.. 
Lease expires ; ; Stable.. ... Sheds 


Insurance........ Annual premium.. 


Ground is worth §........per foot or $ 
Estimated by 
Improvements are worth. . $ 
Total value 8 
Approved by.. 
Real Estate Ofticer 
Restrictions: 


Remarks: 


(Zo be Continued.) 
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This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 


dress is published unless otherwise requested. 


Sosy 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PAYMENT OF FORGED CHECK. 

Editor Banking Law Journal. ——., Texas, June 7, 1913. 

Dear Str:—On January 27, 1912, a party giving the name of John Doe pre- 
sented a check on the A Bank, signed by R. Brown for the sum of $800, and pay- 
able to John Doe, to the B Bank for payment. (Thischeck was written on a blank of 
the C Bank and had the name of the A Bank interlined on its face when presented to 
the B Bank for payment. At the time this check was received by the A Bank, the 
interlineation had been erased, or was erased by them, and the check presented to the 
C Bank for payment; payment was refused by them and endorsed ‘+ No Funds,” after 
which the A Bank placed their stencil on said check and puid the same, stamping 
said check ‘+ Paid” with their ‘*‘ Paid Stamp” on February 1, 1912.) Said party 
stated that he was a farmer and neighbor of Mr. R. Brown, and that he had sold 
him some young mules and received the check in payment for same and said he 
wanted to deposit $350 and wanted cash $450. After questioning him closely the 
cashier paid him $450 in cash and gave him credit for the remainder $350, after 
which the cashier of the B Bank called the president of the A Bank over the long 
distance telephone and asked him if he would honor Brown's check for $800, 
to which he replied that he would pay the check promptly when presented, and on 
February 1, 1912, the check reached his bank and was paid by them as stated above 
after which said check was placed in their check files, out of circulation, until 
February 7, 1912. On February 7, 1912, a party by the name of Jones was ar- 
rested on a charge of embezzlement, who also told the sheriff that he had forged 
the name of R. Brown to a check and that he had received the sum of $450 from the 
B Bank, the amount of the check being $800. The sheriff immediately called the 
cashier of the B Bank and wanted to know if such a check had been cashed, to 
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which we replied that we had paid the party $450 and still had the remainder $350 
on deposit in our bank. He then went to the A Bank and asked them if they had 
paid such a check, to which they replied that they had paid the check and going to 
their check tiles they produced the check, stamped ‘* paid” by them Feb. 1, 1912 
The A Bink then made draft on the B Bank for the balance $350 who upon the ad 
vice of the Courty Attorney paid said draft. 

On February 7, 1912, the forger, Jones, in his confession stated that he had 
delivered the money received by him from the B Bank. to a party by the name of 
Smith, who held his note for about $750. The B Bank at once notified Mr. Smith 
that this money paid him on Jan. 27, 1912 by Jones was obtained by fraud and 
that he was expected to return it to the A Bank, to whom the money belonged 
and that we had sent them the balance obtained on the check, $350. and that if he 
did not return the $450 to the A Bank, that he was expected to hold it intact until 
the case was settled in the courts. 

Later the A Bank sued the B Bank for the $450 who in turn sues Jones and 
Smith. The evidence in the case went to show that Smith held a mortgage on 
about 65 head of cattle from Jones at the time of the forgery and which was not 
cancelled until Aug. 14, 1912. The evidence also went to show that Jones did not 
own the cattle and that Smith held a worthless claim against Jones. Smith testi- 
tied that Jones had paid him $425 about Jan. 27, 1912. 

In the case the A Bank recovered judgment against the B Bank and the B 
Bank recovered judgment against Jones for $450 and also judgment against Smith 
for the sum of $425 (the amount that he testified that Jones had paid him), in the 
County Court. 

An appeal has been taken by Smith in regard to the B Bank who in turn have 
taken an appeal in regard to the A Bank. 


Answer:—It is generally held that, where money is paid to a person, 
in due course of business, as where money is paid by a debtor to his 
creditor, the creditor, if he accepted the same in good faith, may retain 
the money as against a third party claiming that the money was fraudu- 
lently obtained from him by the debtor. It would, therefore, seem that 
the B Bank is not entitled to recover from Smith the portion of the pro- 
ceeds of the forged check, which Jones paid to Smith unless Smith had 
reason to know of the fraudulent transaction or, in some other way, re- 
ceived the money in bad faith. This of course, assumes that Jones was 
actually indebted to Smith. The validity of the mortgage would have 
nothing to do with it if the money paid to Smith was actually due from 
Jones. The rule is expressed as follows in the case of Stephens v. Board 
of Education, 79 N. Y. 187: ‘' It is absolutely necessary for practical 
business transactions that the payee of money in due course of business 
shall not be put upon inquiry at his peril as to the title of the pavor. 
Money has no ear mark. The purchaser of a chattel or a chose in ac- 
tion may, by inquiry, in most cases, ascertain the right of the person 
from whom he takes title. But it is generally impracticable totrace the 
source from which the possessor of money has derived it. It would in- 
troduce great confusion into commercial dealings if the creditor who re- 
ceives money in payment of a debt is subject to the risk of accounting 
therefor to a third person who may be able to show that the debtor 
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obtained it from him by felony or fraud. The law wisely, from con- 
siderations of public policy and convenience, and to give security and 
certainty to business transactions, adjudges that the possession of money 
vests the title in the holder as to third persons dealing with him and re- 
ceiving it in due course of business in good faith upon a valid considera- 
tion. If the consideration is good as between the parties it is good as 
to all the world.”’ 

As a general rule a bank which pays a check, upon which the draw- 
er’s signature is forged, cannot recover the money from the party to 
whom it was paid. The rule, however, does not apply where the party 
to whom the check was paid received it under circumstances of suspic- 
ion, as where the check was received from a stranger without proper in- 
quiry as to his identity and character. The question presented is 
whether or not the B Bank acted with proper diligence in receiving and 
cashing the check involved in the transaction. The most important 
decisions on this point are cited in section 192 of the Banking Law 
Journal Digest. Other decisions are People’s Bank v. Franklin Bank, 
88 Tenn. 299, 12 S. W. Rep. 716; Williamson v. McDowell County 
Bank, 66 W. Va. 545, 66 S. E. Rep. 761; Greenwald v. Ford, 21 S. D. 
28,109 N. W. Rep. 516: Canadian Bank of Commerce v. Bingham, 30 
Wash. 484, 71 Pac. Rep. 43. In the last case cited it was held that, 
where a bank, without inquiry or identification of the person presenting 
a forged check, drawn on another bank, pays such check, and indorses 
and presents it to the drawee, by whom it is paid without discovering 
the forgery, the drawee bank may recover the money from the paying 


bank, if demand is made before the paying bank is placed in any worse 
position than it would have been placed, had the drawee refused pay- 
ment at the time the check was presented to it for payment. 


WHERE CHECK PRESENTED FOR AMOUNT GREATER 
THAN DEPOSIT. 

Editor Banking Law Journal. BurnsipE, Ill., Aug. 7, 1913. 

Dear Str:—A depositor had $2 to his credit at our bank. A few days ago a 
check for $5 was presented on this account which we refused to pay, giving as our 
reason ** funds not sufficient.” The party presenting the check notified us to hold 
the $2 to apply on his check. Should we hold the money on his notice? 

On the day following a check for the $2 was presented bearing the same date 
as the $5 check. Which check should we apply the $2 deposit on? 

Yours very truly, CASHIER. 

Answer:—Where a check is presented to a drawee bank for pay- 
ment, and the amount of the check is greater than the amount of the 
deposit against which it is drawn, the decisions seem to leave it op- 
tional with the bank as to whether it will refuse to pay anything upon 
the check, pay the deposit and indorse the amount on the check, or 
credit the amount of the deposit to the holder of the check. 

Under such circumstances the bank is not required to pay any sum 
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whatever on the check. In re Brown, 2 Story (U. S.) 502, Fed. Cas. 
No. 1985. However, if the bank pays on the check the amount which 
it has on deposit, it is entitled to take up the check as evidence of the 
payment which it has made. Harrington v. First Nat. Bank, 85 II. 
App. 212. 

Even in a state, such as Illinois, where, prior to the adoption of the 
Negotiable Instruments Law, it was held that the delivery of a bank 
check operated as an assignment, giving the holder of the check a right 
of action against the bank, it was held that, where the check was for 
an amount larger than the deposit, it did not work an assignment in 
favor of the holder and gave him no rights in the fund on deposit, 
Bank of Antigo v. Union Trust Co., 149 Ill. 343, 36 N. E. Rep. 1029; 
Coates v. Preston, 105 Ill. 470; Pabst Brewing Co. v. Reeves, 42 Il. 
App. 154; Jacobson v. Bank of Commerce, 66 Ill. App. 470; Hender- 
son & Co. v. United States National Bank, 59 Neb. 280, 80 N. W. 
Rep. 898. 

As stated above, the bank, in such a case, may, if it wishes, credit 
the amount of the deposit against the check. Dana v. Third National 
Bank, 13 Allen (Mass.) 445. In Bromley v. Commercial National 
Bank, 9 Phila. (Pa.) 522, it was held that where the payee of the 
check was willing to take a sum smaller than the amount of the check, 
the bank should pay him whatever funds the drawer had to his credit, 
and indorse the payment on the check. 

Undoubtedly the best course for the bank to pursue is to refuse to 
pay the amount on deposit, where such amount is less than the amount 
of the check presented, on the ground of insufficient funds, as the 
bank is entitled to do. It should refuse to hold the amount for the 
benefit of the holder of the check and should pay any check subse- 
quently presented, where such check is drawn for an amount less than 
the amount on deposit. 


VERBAL CERTIFICATION OF CHECK NOT BINDING. 


Editor Banking Law Journai. ———, Illinois, August 24, 1915. 
Dear Str:—In your issue of February, 1913, page 121, you have a case in 

Kansas Supreme Court, and in your issue of March, page 283, you have a case in 

Texas Supreme Court, on responsibility of a bank concerning acceptance of a check. 


Does ‘* word of mouth,” reply by telephone or telegraph constitute an accept- 


ance in Illinois? 

If I, as cashier, should answer a ‘phone call concerning a check and say: ‘* The 
check is good for that amount,” may I be bound to pay the check when it reaches 
my bank, by mail? If I am bound should I not charge the account forthwith, fol 
lowing my reply to the ‘phone call’ 

Suppose I reply as above, and, before the check reaches the bank other checks, 
written by the same party (as drawer), are presented at the bank and are paid and 
by the time the original check gets to the bank the account is exhausted, are we 
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the bank) still liable for the payment of the original check ¢? If we are liable for 
the original or first mentioned check, had we a right, under the circumstances. to 
turn down or refuse payment on the checks that were presented at the bank (fol- 
lowing the statement, *+the check is good for that amount,”) before the other or 
original check got to us? Very truly, CASHIER. 


Answer:— At common law and in the absence of statute, it was held 
that a check may be certified verbally. But, under the Negotiable In- 
struments Law, which is in force in I]linois, as well as in most of the 
states, a certification is not binding on the bank by which it is made 
unless it is in writing. 

Consequently, where a cashier has stated over the telephone that a 
check is good, he should not for that reason refuse to honor checks 
subsequently presented. The check first mentioned has not been cer- 
tified, nor has it been presented, and checks are payable in the order 
of their presentment. If under such circumstances a bank should 
refuse to pay checks subsequently presented, there being sufficient 
funds on deposit to pay them, it would undoubtedly be liable to the 
depositor in an action for damages based upon the wrongful dishonor 
of the checks. The fact that funds had been set aside to meet the 
check which had been discussed over the telephone would not bea 
defense. 

When a banker states over the telephone that a check is good what 
he really means is that the drawer has an account at the bank which is 
sufficient to pay the check. He does not guarantee that the deposit 
will remain intact until the check is presented, any more than he means 
to say that the signature is genuine. He certainly does not intend to 


certify the check in this manner, for it would be a dangerous practice 


to certify checks without even seeing them. Difficulties which arise 
in this manner might easily be avoided if the banker would explain 
briefly to the inquirer his meaning in saying that the check is good. 
The explanation might be put in the following, or similar words: “‘ The 
drawer of the check which you have has an account at this bank suffi- 
cient to pay it: of course other checks may be presented before yours 
arrives, and in that case we will be obliged to pay them, or the drawer 
may stop payment and we will have to carry out his instruction. 
Further, we cannot undertake to pass upon the genuineness of the 
check without looking at it.’’ 

A little time expended in explaining a matter of this kind is always 
preferable to a law suit. 

To get back to the original question, where a banker has stated to 
a check holder over the telephone, or otherwise verbally, that the 
check is good, such statement gives the checkholder no additional 
rights, and where the situation changes before the check is presented, 
the banker should conduct himself as though the statement had not 
been made. 
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RIGHT OF MAKER OF NOTE HELD BY INSOLVENT BANK 
TO SET OFF DEPOSIT AGAINST NOTE. 


Editor Banking Law Journal. KITranninG, Pa., July 12, 1913. 
DEAR Str:—Will you kindly answer the following question” A has borrowed 
from Doe National Bank $10,000 which is due July 10th, 1913; Doe National Bank 
fails and closes doors July 7th, 1913. A has on deposit in Doe National Bank at 
time of failure an amount subject to check sufficient to pay note. Can he claim the 
deposit to pay note or can the receiver of Doe National Bank collect note from A 
and only pay to him the percentage of his deposit which the bank finally pays ? 
Yours truly, SECRETARY. 


AAnswer:—The maker of the note is entitled to have the deposit set 
off against the note and collect from the bankrupt estate the dividend 
which is paid to creditors, figured on the balance of the deposit left after 
the note is paid. 

This is allowed under section 68 of the Bankruptcy Act, which pro- 
vides as follows: 

'’ Set-Offs and Counterclaims. a. In all cases of mutual debts or 
mutual credits between the estate of a bankrupt and a creditor the ac- 
count shall be stated and one debt shall be set off against the other, and 
the balance only shall be allowed or paid. 


‘“b. <A set-off or counterclaim shall not be allowed in favor of any 
debtor of the bankrupt which (1) is not provable against the estate; or 


(2) was purchased by or transferred to him after the filing of the peti- 
tion, or within four months of such filing, with a view to such use and 
with knowledge or notice that such bankrupt was insolvent, or had com- 
mitted an act of bankruptcy.”’ 

It has been held that, where a bank was indebted to a bankrupt on 
a deposit, and the bankrupt was indebted to the bank as indorser upon 
a note, which liability did not mature until after the filing of the peti- 
tion in bankruptcy, the bankrupt’s liability as indorser being a provable 
debt the bank was entitled to set off the deposit against such liability 
and file proof of claim for the remainder against the bankrupt estate. 
In re Philip Semmer Glass Co., 135 Fed. Rep. 77. 


NOTE PAYABLE AT BANK AND PRESENTED AFTER 
MATURITY. 
Edttor Banking Law Journal. New York, July 10, 1913. 
Dear Srr:—As one of your subscribers tothe BANKING Law JourNaAL, would 
you please advise me if a note, payable at a bank, say July 2, 1913, is not presented 
until July 6, 1913, or any time subsequent to that date, is the bank where the note 
is made payable compelled to pay it? Your answer would greatly oblige. 
Yours truly, H. J. VALLeLy. 


Answer:—Where a note is made payable at a bank it is regarded as 
the equivalent toa check. Section 147 of the New York Negotiable In- 





INQUIRIES AND CORRESPONDENCE 763 
struments Law provides as follows: ‘° Where the instrument is made 
payable at a bank it is equivalent to an order to the bank to pay the 
same for the account of the principal debtor thereon.’’ 

A note, payable on a certain day, would, therefore, be equivalent to 
a check dated on that day and the bank would be under the same ob- 
ligation to pay it as if it were a check. The failure to present the note 
on the day of its maturity, while it releases the indorsers from liability, 
does not in any way releasethe maker. The only effect of such failure, 
so tar as the maker is concerned, is to enable him to plead the neglect 
in bar of damages and costs, provided he had sufficient funds at the bank 
on the day of maturity to pay the note. 

If the note were presented at maturity there is no doubt that the 
bank would be bound to pay it, if there were sufficient funds on hand 
for that purpose, and would be subject to an action for damages at the 
instance of the maker if, without just cause, it refused to pay it. As 
it probably very infrequently happens that the holder of a note,payable 
at a bank, fails to present it for payment at maturity, the question of the 
bank's duty to pay such a note when presented after maturity does not 
seem to have been decided by the courts. However, under such cir- 
cumstances, it would seem that the bank should be entitled to sufficient 
time to communicate with the maker of the note for the purpose of as- 
certaining his wishes in the matter. But,if the bank should pay the note, 
out of the maker’s funds in its hands without communicating with him, 
it would certainly not thereby render itself liable in any way to the 
maker. 


ASSIGNMENT OF MORTGAGE. 


Editor Banking Law Journal. Monkor, Wis., September 2, 1913. 
Deak Str:—TI wish toobtain your opinion on acontroversy which arose among 
us in our bank. A borrower obtains a loan on collateral form froma bank by putting 
up as security a note against others secured by mortgage on real estate, delivering to 
said bank both indorsed collateral note and mortgage mo/ assigned. 
Afterward borrower makes an assignment of said mortgage for value to another 
person, not privy to the transaction in the bank, giving no other papers but assign- 


ment of 


said mortgage which assignment is duly recorded. Has the bank a prior 
lien on the mortgage or hus it any security at all? Would it have made any differ- 
ence if mortgage had been assigned to the bank but not recorded 7 
Very truly yours, CASHIER. 

Answer:—Priority between different assignees of the same mort- 
gage is determined by the date of recording. Section 2241 of the 
Statutes of Wisconsin provides: ~‘ Every conveyance of real estate 
within this state hereafter made which shall not be recorded as pro- 


°3 ° ° . bd , 
vided by law, shall be void as against any subsequent purchaser in good 


faith and for a valuable consideration of the same real estate or any 
portion thereof whose conveyance shall first be duly recorded.'’ 
This section applies to assignees of mortgages. Underits provisions, 
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if two assignments of the same mortgage are made and taken by differ- 


ent persons in good faith, the assignee who first records his assign- 
ment gains the better title to the mortgage, if he paid full value for it 
at the time of taking it. If he paid only part of the consideration then 
he would have priority only to the extent of the payment made by him, 
for he is a purchaser, and entitled to protection only to that extent. 
Potter v. Strausky, 48 Wis. 235, 4 N. W. Rep. 95. 

But, under the circumstances outlined above, the bank would 
probably be protected. The reasons are expressed in Jones on 
Mortgage, § 483: “It is not often that the question of priority of 
rights under different assignments of the same mortgage can arise, 
because an assignment is generally accompanied by a delivery of the 
note or bond secured by the mortgage and of the mortgage itself ; 
and except under peculiar circumstances a person acting in good faith 
would not take a mere written transfer of the mortgage title without a 
delivery of these. The fact that the assignor did not have these papers 
to deliver would be enough ordinarily to put the purchasér on his guard, 
even if it did not amount to notice to him of a prior assignment. At 
any rate, the absence of these papers would be enough to put in doubt 
his good faith in taking the assignment ; and would make him charge- 
able with notice of any defect there may be in the assignor's title.”’ 

The absence of a written assignment to the bank would not affect 
its rights in equity, if the second assignee could be said to have con- 
structive notice of the bank’s rights. Nor would the delivery of a 
written assignment tothe bank give it any greater rights, where the 
second assignee acted entirely in good faith without notice of the 
bank’s assignment, and duly recorded his assignment. 


—— 


MISSOURI BANKERS ASSOCIATION. 


The proceedings of the twenty-third annual convention of the Missouri Bankers 
Association have been published in a handsomely-bound volume of 312 pages. It 
contains, in addition to a full report of all the speeches and other business transact- 
ed, a map showing the location of the twelve groups into which the state is divided. 
Facing the title page is a fine picture of the new president J. B. Jennings, vice- 
president of the Mechanics Savings Bank, Moberly. On other pages appear the 
pictures of vice-president R. S. Hawes, who is also vice-president of the Third Na- 
tional Bank, St. Louis; treasurer W. C. Gordon, cashier of the Farmers Savings 
Bank, Marshall, and last but not least, Secretary W.F. Keyser, of Sedalia. The book 
contains much of interest not alone to Missouri bankers but is well worthy of perusal 
by any one engaged in banking. 

Apropos of the approaching trip of Missouri bankers to the annual convention 
of the American Bankers’ Association in Boston. The committee in charge of the 
arrangements have issued a neat little brochure giving the complete itinerary of the 
special train. It is profusely illustrated with pictures of places of interest to be seen 


en route as well as in and about Boston. 





OBITUARY 


WILLIAM B. GREENE. 


William B. Greene,whe was Secretary of the American Bankers Association from 
1888 to 1893, died at his home at Avon Lake, Ohio, July 28th last, after a brief 
illness of three day s. 

Few men in the United States possessed a better knowledge of the financial 
operations of the Government than William Bb. Greene, he having been connected 
with the Treasury Department in Washington as chief of the Division of Law and 
Banking in the Comptroller's office for about eighteen years, 1869 to 1887. 

Mr.Greene graduated at Dartmouth in 1865, and took up the study of law inthe 
office of his father, Judge W. H. Greene, of Buffalo, where he remained until he en- 
tered the Treasury Department in 1869. His early collegiate education gave him a 
vreat advantage, and he was soon placed at the head of his department. While 
there he gathered a large fund of information relative to the working of the finan- 
cial department of the Government and he soon became a recognized authority on 
monetary affairs, which placed him in close touch with such financiers as Hugh 
McCullough, John Jay Knox, Henry W. Cannon, and others, and he was frequently 
consulted by those gentlemen 

When he became Secretary of the American Bankers Association his academic 

ng and former training enabled him to impart the dignity to that position it 

l have, by virtue of the character of the Association; and it alwavs seemed 
lis ambition to elevate and exalt the position, instead of making it the means 
is personal advancement, thus avoiding the limelight of publicity 

Among the things that were placed to his credit while in the Treasury Depart 
nent was the drafting of the new national bank charter Act in 1882, that took the 
lace of the original Act of 1863. As there was nothing in the original Act providing 
or renewal, a new method had to be devised, and the charter Mr. Greene drafted 
stands practically intact today 


He became a fluent writer on financial and banking topics, and for a numbe1 


of vears, was the editor of the Bankers Magazine, and while there his articles at 
tracted worldwide attention being copiedand commented on throughout the English 
speaking world. More recently he took up the editorial pen on the BANKING LAW 
JOURNAL, when the late Maurice L. Muhleman laid it down, his first articles ap 
pearing in the July issue. It has been said that with the exception of Mr. Muhk 
man, Mr. Greene was the best writer on banking and financial topics in the United 
States, and his stvle of writing, like that of Mr. Muhleman’s, had few equals 

Mr. Greene was a great reader. He was especially fond of Macaulay, and an 
admirer of Kipling, and would frequently quote from them, his last literary effort 
being rounded out by acouplet from Kipling 

In 1893, Mr. Greene retired to his beautiful farm in Lorain County, Ohio, onthe 
banks of Lake Erie, which is now the village of Avon Lake, and since that time 
as devoted a portion of his time to the cultivation of grapes At one time he was 
known as one of the largest grape growers in Ohio. His education and knowledge 
of affairs made him a valuable man to a community, and at the time of the organi- 
zation of the village of Avon Lake two years ago he took a very prominent part. 
For several vears he was president of the Grape Growers Association of Ohio. 

He is survived by a widow, one son and two daughters, and one sister. The 


children all reside in Southern California 
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BOOK NOTICES. 
CLEPHANE ON BusINESS CORPORATIONS. 
The Vernon Law Book Company of Kansas City, Mo., has recently published 
a second edition of the work of Walter C. Clephane on the Organization and Man- 


agement of Business Corporations. The book is quite as broad in its scope as 


its title indicates. It is a treatise of the law of corporations, beginning with the 
organization of the corporation and carrying it through the various phases of cor- 
porate existence to dissolution. While it contains very full citations of the authorities 
on the law of corporations, it is not intended for lawyers whose practice has caused 
them to specialize in this branch of the law. It is rather a handbook of the essen- 
tials of corporation law for the use of general practitioners and business men, to 
whom a general knowledge of the legal principles which regulate the organization 
and management of corporations is of value. 


The book is durably bound, contains about 550 pages and sells for $5 delivered. 


Tne CENTURY MAGAZINE. 

Forty-three years ago the first number of The Century was issued, its original 
title being ** Scribner's Monthly.” Its first editor, Dr. Holland, then wrote: *+ The 
magazine needs no other aim than to be worthy of the name it bears.” Its place 
in the magazine literature of to-day is abundant proof that it has faithfully adhered 
to the course laid out by its founders. On the first of September, Robert Sterling 
Yard will assume editorial charge of The Century. In his salutatory, outlining the 
future policy of the magazine, Mr. Yard writes: 

‘‘For the information of many inquiring friends, it seems wise at this time to 
say that there will be no ** new” Century in the sense of a changed Century. 
There can be none. In remaining the *‘old”’ Century, merely growing with the 
times, merely holding fast to its historic place in the front of progress, this magazine, 
in these richer days of hard thinking and prompt acting and strenuous living, these 
tumultuous days of changing eras, remains by mere definition the organ of what is 
noblest and forwardest in American life. The first editor of this magazine stated 
editorially that it was conducted in ‘the free spirit of modern progress and the broad- 
est literary catholicity... The fourth editor joyfully reattirms this creed. There 
can be no simpler and more comprehensive statement of this magazine's present 
spirit and purposes. * * 

‘As for the rest, we shall conserve the best that The Century has stood for in 
the past. We shall offer a larger proportion of fiction than formerly. and shall 
bring it as near to truth, and make it as interpretative of life, as conditions allow. 
We shall maintain illustration at the highest point modern method will permit. We 
shall cultivate history and poetry and the essay. We shall explore conditions at 
home and abroad. We shall make this magazine, fearlessly and in the white light 
of to-day, as nearly the magazine of the century as courage and devotion and eyes 
that see and minds that shrink not can do.” 


Tne Ranp-McNatiy Direcrory. 

The Rand-MecNally Bankers’ Directory for July, 1913, has been received. As 
usual the original ** Blue Book,” known as such for over forty years, is issued in 
advance of all other similar publications. It contains information up to July 31, 
later, in some instances, than other directories which claim to give fuller reports. 
It is not only the official transit-numbering agent for the American Bankers’ 
Association but also the official directory for several state bankers associations. 
According to a table compiled from banking institutions represented at the American 
Bankers’ Convention held at Detroit, in 1912, the percentage of bankers which 
purchased the Rand-McNally book that year, by states, ranged all the way from 25 
to 100. The consensus of opinion is that it is ‘ta reliable book published by a 


responsible house.” 





FIRST NATIONAL BANK, BOSTON 


WHAT A GREAT BANK IS DOING. 


About one year ago the First National Bank of Boston began the publication 
of a series of unique and interesting brochures, to be issued monthly. They deal 
with subjects in close sympathy with financial matters and, besides, furnish a great 
umount of information valuable to the modern business man as well as the banker. 
Also, from an educational standpoint they give information that is not readily ob- 
tained elsewhere in such condensed form. The first number is entitled ++ The 
United States Treasury.” The cover is embellished with a picture of the treasury 
building in Washington, while following the title page appears the face of Alex- 
ander Hamilton, first Secretary of the Treasury. Then comes ++ The United States 
Mint,” with pictures of the present building in Philadelphia and the first mint 
erected in 1829. 

Another very interesting booklet is entitled ‘+ The Story of the Cent Maker 
and the First Colonial Mint,” which contains much that is not known to many ex- 
cept students of history. *+ A brief history of American Currency ~ or from wam- 
pum to nickels, is followed by ‘+ The United States Bureau of Engraving and 
Printing,” which shows where Uncle Sam not only ‘+ makes his money” but how 
he makes it. Possibly the most fascinating of all the series is that called -+ The 
Financier of the Revolution,” Robert Morris, of whom it was once said: ++ Penn- 
sylvania’s two most distinguished citizens, Robert Morris and Benjamin Frank- 
lin.” It is a brief sketch of his early life and his successful efforts in financing the 
revolutionary war. ‘+ The Gold Discovery of Forty-Eight “ throws an additional 
charm about the early history of California. ‘* Curious Currency, Ancient and 
Modern,” shows what was and is to-day used in many parts of the world, as a 
medium of exchange or what is known as money. 

The eight numbers already published are not only a useful but very valuable 
addition to the financial literature of the day. Taken as a whole they might be 
termed a pocket financial history of the United States, and the First National is cer- 


tainly deserving of great credit for its enterprise in issuing something that every 


banker ought to have in his library if not on his desk. A complete set of the 
booklets will be sent to any address on application. 


FREDERICK KASTEN. 

Frederick Kasten, vice-president of the Wisconsin National Bank, died at his 
home in Milwaukee, Wis., August 9 last, in the 58th year of his age. Mr. Kasten 
had been ill for many months; and although his death was not entirely unexpected, 
it came as a great shock to his numerous friends among the bankers and business 
men of the city by whom he was greatly esteemed. 

Mr. Kasten was born in Milwaukee. He first attended the public school and 
later graduated from the German-English Academy. Having decided to make 
banking his life work he secured a position in the National Exchange Bank and 
afterwards was appointed assistant cashier. When the Wisconsin National Bank 
was organized in 1892 Mr. Kasten became its first cashier. He held that position 
until 1899, when, upon the death of Charles Best, he succeeded him 
president. 


as vice- 


He was fond of athletics and an active member of the Milwaukee Turners So- 
ciety. His son, Walter Kasten, is cashier of the Wisconsin National, and a brother, 
Oscar Kasten, is assistant cashier of the First National Bank of Milwaukee. 
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LINCOLN TRUST COMPANY, NEW YORK. 

The Lincoln Trust Company of New York City has recently awarded the contract for 
erecting its new building. The new home will be located at 204 Fifth Avenue, two 
doors south of the present location, running through to Broadway and have an en 
trance on both streets. According to the plans submitted the construction of the Fifth 
Avenue and Broadway exteriors will be of the same material—white lime-stone—three 
stories in height. The decorative steel windows of the first floor will rise twenty-six 
feet above the street level thus giving the main banking room an unlimited supply of 
daylight. The tellers’ departments will be on the street floor of the main banking room 
and the executive officers will be located in a mezzanine gallery at each end of the room. 
The fixtures of the banking room are to be of bronze and Pavanazzo marble. The 
safe deposit department can be reached by a stairway near the Broadway entrance 
while an elevator will give quick communication with the mezzanine, committee and 
reception rooms on the second floor as well as the bookkeeping department and store- 
rooms onthe third. 

The Lincoln Trust Company was organized in 1902. Its statement on July 1, of 
this year, shows deposits of nearly $12,000,000, capital, surplus and profits $1,517,000 
and total resources $13,582,000. It has two branches; one at Broadway and Lispenard 
street, the otherat Broadway and Seventy-second street. The officers are: Alexander 
S. Webb, president; Abram M. Hyatt and Owen Ward, vice-presidents; Horace F. Poor, 
vice-president and treasurer; Breckenridge Carroll, assistant treasurer and Frederick P 
Davis, secretary 


NUMBER 6 OF NUMBER 40. 


The sixth number of this sterling monthly magazine devoted to the interests of 
the National Nassau Bank of New York, has been received. It goes without saying 
that each ‘‘number” is, if possible, more interesting than its predecessor. W. B. 


Ward, Jr. seems to be making a great success as editor and no doubt will be equally 


successful as a banker. 

The feature of the September issue is a biographical sketch of vice-president 
Henry Clifford Miller, of the Nassau, together with his full-page picture. Mr. 
Miller’s advice to young men—whether in banking or any other business—is: 
*‘Absolute integrity in speech and deed; work without regard to the clock.” 
There is also an interesting reference to the ‘told guard” of the Nassau, composed 
of fourteen men whose time of service ranges all the way from 11 to 60 years. Of 
these William Wray boasts the longest term having been with the bank since 1852. 
Of the remainder four are officers. Edward Earl, the president. entered the bank 
in 1887; N. D. Alling, vice-president came in one month after Mr. Earl; G. L. 
Thomas and H. P. Sturr, assistant cashiers in 1899 and 1893 respectively. 

Number 40 is printed on fine cameo paper, handsomely bound, with a cover neat 
and appropriate, and in typographical appearance not a whit behind any of its older 
contemporaries. It occupies a unique field in financia) journalism and the universal 
verdict is that it fills the bill. 


CORN EXCHANGE BANK, NEW YORK. 


William A. Nash, chairman of the board of directors of the Corn Exchange 
Bank, has just returned from a four months’ European trip. In an interview Mr. 
Nash said that in most of the European financial centers business is at high water 
mark, and since the settlement of the Balkan war finances have quickly adjusted 
themselves to business requirements. He was also much gratified to learn that there 
is a chance of the Treasury Department and bankers getting together and framing a 
monetary system which will be feasible and acceptable to all concerned. 





NORTHWESTERN NATIONAL BANK, MINNEAPOLIS 


JOSEPH CHAPMAN. 


While Joseph Chapman is well known as first vice-president of the Northwestern 
National Bank of Minneapolis, his reputation has become national through his advo- 
of *° y 


Agricultural Development and Vocational Education,’’ of which he may 


JOSEPH CHAPMAN, 


Vice-President. 
istly be called the pioneer. He is fully convinced that the only way to solve the 
xh-cost-of-living question is to educate the farmer, to teach him how to get more 
t of the soil than under the present methods of cultivation. 


He thinks it is high 


e that bankers paid more attention to economic questions and that it is fully as 
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important to learn how to feed the American people as to figure the rate of discount 
on a note. At many state bankers conventions Mr. Chapman has been the principal 
speaker, and his earnest appeals have not only been enthusiastically received but 
in many sections have already begun to bear fruit. He frankly admits that if he 
consulted his own wishes in the matter he would spend no time at all in the bank- 
ing business but rather become an active member of the ancient and honorable 
order of agriculturists, to be one of those who must help feedthe 200,000,000 people 
which, in fifty years, it is estimated will populate this country. He believes that 
bankers should study economic conditions especially in their own immediate locality. 

Mr. Chapman is one of a committee of seven, appointed by the recent con- 
ference of bankers in Chicago to visit Washington and advocate the adoption of 
amendments to the Glass-Owen Currency Bill. He is also being urged by his 
friends for first vice-president of the American Bankers Association. 


AMERICAN BANKERS ASSOCIATION. 


All the banking world knows that the thirty-ninth annual convention of the 
American Bankers Association will be held in Boston during the week of October 
6-10. The bankers of the ‘‘ Hub” have been working for months on the enter- 
tainment feature of the convention, and, from reports given out by the various 
committees in charge, it is safe to assume that nothing has been left undone to 
make it a most enjoyable gathering. It is also claimed that some of the contem- 
plated features cannot be duplicated in any other city. It is confidently expected 
that the attendance will break all previous records. 


On account of the interest developed in all sections of this country regarding 
the so-called currency bill now before Congress, bankers will have the opportunity 
of fully expressing their opinions on what is, without doubt, the most important 
financial legislation attempted in half a century. Because of this and the desire to 
have the addresses especially timely the full list of speakers cannot, at present, be 
announced. 


Besides the currency question another topic of universal interest is agricul- 
tural development and agriculture as a vocational calling. The veteran captain of 
industry and railroad president, James J. Hill, who has for many years been trying 
to educate people on the value of proper cultivation of the soil, as a source of 
wealth, will make the principal address on this subject. President Vincent, of the 
University of Minnesota, will also give his views on the same subject. 

The presiding officer will be first vice-president, Arthur Reynolds, assisted at 
times by some of the ex-presidents. This is rendered necessary on account of the 
death of the late president, Charles H. Huttig. The different sections will be pre- 
sided over by the following presidents: Trust Company Section, Wm. C. Poillon, 
vice-president, Bankers Trust Company, New York; Savings Bank Section, R. C. 
Stephenson, vice-president St. Joseph County Savings Bank, South Bend, Ind.; 
Clearing House Section, Ralph Van Vechten, vice-president Continental & Com- 
mercial National Bank, Chicago; State Secretaries Section, W. C. McFadden, 
Fargo, N. D. 

The programme for the business meetings has not yet been announced. The 
entertainment portion is, however, complete, and it is probable that nothing more 
elaborate has ever been attempted. The delegates and their friends will be initiated 
into all the mysteries appertaining thereto upon their arrival in Boston. 





FIRST NATIONAL BANK, CLEVELAND 


JOSEPH R. KRAUS. 


At a recent meeting of directors of the First National Bank of Cleveland, Ohio, 
Joseph R. Kraus was elected third vice-president. He was formerly an assistant 
cashier and succeeds F. J. Woodworth, who has been transferred to the recently 
organized First Trust & Savings Company. 

Mr. Kraus commenced his banking life at an early age as messenger for the old 
private banking firm of Crumb & Baslington. From there he went to the Ohio 
National Bank and took a similar position, remaining with that institution until it 


JOSEPH R. KRAUS, 
Third Vice-President. 


merged with the State National Bank. He was general bookkeeper of the latter 
bank holding the position until the American Exchange National Bank was organ- 
ized of which he was made assistant cashier. Later on he assisted in the organiza- 
tion of the Bankers National Bank, of which he was cashier and active executive 
head until the death of its president when the bank was absorbed by the First Na- 
tional, with which he has ever since been connected. 

This bank is one of the oldest national banks in the United States, it being 


number seven in the system, and its original charter number was assigned to it 
by the Comptroller upon the expiration of its first charter. It has a capital and 
surplus of $4,000,000, and total resources of $40,000,000. 
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AMERICAN INSTITUTE OF BANKING. 


Arrangements are practically completed for the eleventh annual convention of 
the American Institute of Banking. to be held in Richmond, Va., September 17, 
1Sand 19. According to the official programme, the convention will be called to 
order by the president, after which addresses of welcome will be made by the Gov- 
ernor of Virginia and Mayor of Richmond and acknowledged by F. A. Crandall, 
chairman of the executive council of the A. I. B. The secretary of the American 
Bankers’ Association will also extend a welcome on behalf of that organization. 
The annual address of president Moser followed by reports of the executive council, 
the secretary and treasurer and the standing committees, will conclude the first day’s 
session. 

The feature of the second day will be a symposium on ** Bank Advertising and 
Business Building” under the direction of Fred W. Ellsworth, publicity manager 
of the Guaranty Trust Company of New York. The subjects to be treated are: 
‘‘Bank Publicity,” C. B. Hazlewood, assistant secretary, Union Trust Co., Chicago, 
Ill.; **Advertising Methods,” L. A. Mershon, manager of Publicity and New Busi- 
ness Dept., U.S. Mortgage & Trust Co., New York, N.Y.; ‘‘Advertising Methods” 
F. M. Polliard, assistant cashier, Exchange National Bank, Pittsburgh, Pa., anda 
summary by Fred W. Ellsworth. 

There will be an address by U. 8. Senator Burton, of Ohio, on ‘*The Proposed 
Currency Legislation.” William J. Bryan, Secretary of State, is also expected to 
address the convention. The exercises of the day will close with an inter-city debate 
between the Chicago Chapter and the Pittsburg Chapter on the question: 

‘*Resolved, that the so-called Blue Sky legislation would be for the best in- 
terests of the people of the United States.” 

On the third day there will be a symposium on ‘‘Clearing Houses and the Ex- 
tension of their Functions”, under the direction of O. Howard Wolfe of New York 
Chapter, on the following subjects: *+Collection of Country Checks, Settlement of 

3alances,”’ Charles A. Ruggles, Boston Chapter; ‘Clearing House Examinations, 

Registration of Commercial Paper,” J. A. Broderick, New York Chapter; ‘+Voca- 
tioniland Avricultural Education,Com munity Advertising,” Jerome Thralls, Kansas 
City Chapter. The convention will adjourn after the election of officers for the 
coming year and the other usual routine work. 


BANK OF COMMERCE NATIONAL ASSOCIATION, 
CLEVELAND. 


The one hundredth anniversary of the battle of Lake Erie, when Commodore 


Perry won his great victory and transmitted his name to posterity with bis famous 
message :—‘*We have met the enemy and they are ours’—has been observed in many 
ways in different localities. The Bank of Commerce N. A. of Cleveland has com- 
memorated the event in one of the handsomest brochures that has reached our table 
in many moons. Each page contains an illuminated panel in gold and colors illus- 
trating Commerce, Manufactures, Agriculture, Transportation, Navigation, Liberal 
Arts, Electricity, Forestry, Mining, Fine Arts and Fisheries. Opposite each panel 
is an appropriate quotation showing in words what the artist has so beautifully ex- 
pressed. They are all reproduced from a series which decorate the walls of the 
Bink of Commerce. The souvenir is not only useful but historical and a great 
credit to the enterprising bank that has issued it. 





RESERVE AGENTS APPROVED IN AUGUST 


RESERVE AGENTS APPROVED IN AUGUST. 

The following banks were approved as Reserve Agents in August: 

Hanover National Bank, New York, for First Nat. Bank, Fernandina, Fla.; Front 
Royal Nat. Bank, Front Royal, Va.; Yates Center Nat. Bank, Yates Center, Kans. ; 
First Nat. Bank, Westville, N. J. 

Chase National Bank, New York, for National Bank of North Kansas City, Mo. 


Mechanics & Metals National Bank, New York, for Exchange Nat. Bank, Muskogee, 
Okla. 


Irving National Bank, New York, for Commercial Nat. Bank, Long Island City, 
N. Y.; Ridgewood Nat. Bank, Ridgewood, N. Y.; Peoples Nat. Bank, Salem, N. Y.; 
Virginia Nat. Bank. Norfolk, Va. 

Fourth National Bank, New York, for First Nat. Bank, Aberdeen, Md. 

Seaboard National Bank, New York, for First Nat. Bank, Broken Bow, Okla. ; First 
National Bank, Buena Vista, Va. 

National Park Bank, New York, for First Nat. Bank, Malvern, Ark.; Sutton Nat. 
Bank, Sutton, Neb.; First Nat. Bank, Omaha, Tex. ; Paisley Nat. Bank, Paisley. Oreg. 

American Exchange National Bank, New York, for First Nat. Bank, Tulsa, Okla. 

Liberty National Bank, New York, for Security Nat. Bank, Mason City, lowa. 

Citizens Central National Bank, New York, for First Nat. Bank, Rupert, Ida. 

National City Bank, Chicago, for First Nat. Bank, Siloam Springs, Ark. ; Security 
Nat. Bank, Mason City, lowa. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Freeburg, 
lll.; First Nat. Bank, Noble, Ill.; Farmers Nat. Bank, Monticello, Ga.; Murchison 
Nat. Bank, Wilmington, N. C.; Nat. Bank of Commerce, Norfolk, Va. ; State Nat. Bank, 
Little Rock, Ark. 

Fort Dearborn National Bank, Chicago, for First Nat. Bank, Monett, Mo.; Nat. 
Bank of Baltimore, Baltimore, Md. ; First Nat. Bank, Champaign, II]. 

Corn Exchange National Bank, Chicago, for Falmouth Nat. Bank, Falmouth, Mass. 

National Bank of the Republic, Chicago, for Valparaiso Nat. Bank, Valparaiso, 
Ind. 


Fourth Street National Bank, Philadelphia, for Birmingham Nat. Bank, Derby, 
Conn. 


Girard National Bank, Philadelphia, for First Nat. Bank, Hastings, Minn. ; Farmers 
Nat. Bank, Newville, Pa. 

Corn Exchange National Bank, Philadelphia, for First Nat. Bank, Westville, N.J.; 
First National Bank, Carrolltown, Pa. 

Franklin National Bank, Philadelphia, for National Bank of Union City, Pa. ; 
First Nat. Bank, Barnesboro, Pa. 

Philadelphia National Bank, Philadelphia, for Peoples Nat. Bank, Ellwood 
City, Pa. 

Third National Bank, St. Louis, for City Nat. Bank, Paducah, Ky.; Isbell Nat 
Bank, Talladega, Ala.; Coffeen Nat. Bank. Coffeen, Ill.; Cleveland Nat. Bank, 
Cleveland, Tenn.; First Nat. Bank, Princeton, Ky.; First Nat. Bank, Brownsville, 
Tenn. ; Clarksville Nat. Bank, Clarksville, Tenn.; Old Nat. Bank, Grand Rapids, Mich. 

Mercantile National Bank, St. Louis, fer First Nat. Bank, Omaha, Tex. 

First National Bank, Cleveland, for First Nat. Bank, Girard, O. 

Mellon National Bank, Pittsburgh, for First Nat. a : Se. Pa.; First Nat. 
Bank, Millersburg Pa.; Merchants Nat. Bank, Massillon, First Nat. Bank, Verona, 
Pa.; Monaca Nat. Bank, Monaca, Pa. ; Citizens Nat. ~oorty “‘Wasren, Pa.; Elk County 
Nat. Bank, Ridgway, Pa. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending September 7, 1912, and September 6, 1913, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 
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Totals $1,382,619 ,000 |$1 ,387,519,000 || $1,393,015,000 $1,382, 129,000 | 
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The returns of the Trust Companies for September 6, 1913, will be found on page xvi. 





